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Plaintiffs, Joseph and Donna Hol | i ngsworth, have brought this
action for breach of a rental dwelling insurance contract and bad
faith against State Farm Fire and Casualty Conpany. Presently
before the Court is Defendant’s Mdtion for Summary Judgnent. For
the reasons that follow, Defendant’s Mdtion is granted in part and
denied in part.
l. BACKGROUND

Def endant issued a rental dwelling policy, Policy No. 98-GC
5659-5, to Plaintiffs with a policy period running from Septenber
19, 2002 to Septenber 19, 2003 (“the Policy”). (Def.’s Ex. A)
The Policy generally insured Plaintiffs against direct physica
| oss or damage to their rental dwelling |located at 3068 Alford
Court, Lehman Township, Bushkill, Pennsylvania (“the Property”).
(Def.”’s Ex. D.) On or about January 20, 2003, Ms. Hollingsworth
“di scovered extensive damage to [the Property,] consisting of:
holes in walls; appliances thrown out of the [Property]; broken

w ndows; doors kicked in; cabinet doors and drawer fronts ripped



off the <cabinets; witing on walls; and feces and urine
t hr oughout . ” (D. Hollingsworth Aff. § 2.) Ms. Hollingsworth
thereafter infornmed Defendant of the loss and independently
retained the services of Janes M \WAgner, a public adjuster
enpl oyed by Alliance Adjustnent G oup, Inc. (l1d. 9T 3, 8.) Wagner
notified Defendant in a witten report that Plaintiffs’ |oss was
attributable to vandalism and that he had estimated the repair
costs at $31,643.61. (Wagner Aff. 99 7-8;, Pl.’s Ex. D.) On or
about March 19, 2003, an agent for Defendant conpleted a claim
service record which indicated that the “probable cause” of the
January 20, 2003 | oss was vandalism (Def.’s Ex. E.)

On or about April 16, 2003, Wagner and Janes MDonnell, a
clains representative enployed by Defendant, inspected and
phot ogr aphed the damage to the Property. (Def.’s Ex. F.) By
| etter dated May 8, 2003, McDonnell advi sed Wagner that nuch of the
damage to the Property resulted from causes of |oss (nanely,
donestic animals and wear and tear) for which coverage is excluded
under the Policy. (Def.’s Ex. 1.) McDonnel | al so encl osed an
estimate “for the repair of what appears to be vandal i sm damage.”
(Id.) MDonnell estimated that the actual cash value of the |oss
was $1,248.78 and stated that any paynment for the |oss would be
subject to the Policy' s $500 deducti bl e. (ILd.) MDonnell also
noted in his May 8, 2003 letter that Defendant would not consider

paying the loss until Wagner submtted “a copy of the relevant



police report” for the January 20, 2003 loss. (ld.)

On August 11, 2003, MDonnell sent Wagner a letter stating

that “we still have not received the police report relevant to the
[ January 20, 2003] claim . . . [d]espite repeated requests and
repeated assurances fromyou that it would be supplied.” (Def.’s

Ex. J.) MDonnell’s letter asserted that “this claimhas |ingered
due to your |ack of cooperation” and requested that Wagner “give
imedi ate attention to this matter.” (lLd.) On August 29, 2003,

McDonnel | agai n wrote Wagner concerning the January 20, 2003 | oss.

(Def.’s Ex. K) In the letter, MDonnell stated that “after
numerous attenpts, | have been unable to reach you by phone and
have not received a return call from you.” (Ld.) McDonnel | ” s

letter also included an offer to settle Plaintiffs’ claim for
$4,342.87 and noted that Plaintiffs “would also be entitled to
additional paynents up to $1,637.42 in accordance wth the
Repl acenment Cost Coverage provisions of [the Policy],” (id.), for
a total recovery of approximately $6, 000.

Approxi mately two nonths | ater, on Cctober 22, 2003, MDonnel |
again wote Wagner concerning the January 20, 2003 loss. 1In the
letter, MDonnell stated that “[w e have repeatedly inforned you
that the figure of $4,342.87 represents a conprom se of the
[ January 20, 2003] claim You have not had your clients execute
and return the Proof of Loss reflecting this agreenent. As such,

we wi || assunme that you have rejected this offer.” (Def.’s Ex. L.)



McDonnel | encl osed a check in the amount of $748.78, “representing
the original assessnent of damages [, less the Policy's $500
deducti bl e,] which had been previously supplied to you.” (Ld.)
On June 5, 2003, while Plaintiffs’ January 20, 2003 cl ai mwas
still pending, Wagner advised Defendant that Plaintiffs had
suffered further danmage to the Property on June 4, 2003. (Wagner
Aff. 91 7-8.) The claim service record prepared by Defendant’s
agent noted that the “probable cause” of the |oss was vandalism
(Def.’s Ex. M) On June 19, 2003, Laura Stachnik, a clains
representative enployed by Defendant, sent M. Hollingsworth a
| etter concerning the June 4, 2003 loss. (Def.’s Ex. N.) 1In the
letter, Stachnik noted that M. Hollingsworth “had indicated that
th[e] [P]roperty had been vacant since January 2003.” (Ld.)
Stachni k advised M. Hollingsworth that Defendant would not “be
able to assist you with the[ ] repairs” because Section |.1.g of
the Policy (hereinafter, “the Vandalism Exclusion”) excludes
coverage for | osses caused by “vandalism. . . if the dwelling has
been vacant for nore than 30 consecutive days inmediately before
the loss.” (l1d.) On or about July 30, 2003, Stachni k and Wagner
i nspected the danage to the Property. (Def.’s Ex. A) On August
5, 2003, Stachni k sent Wagner a letter confirm ng that coverage for
the June 4, 2003 | oss was excluded under the Vandalism Excl usion
since the Property “has been vacant since January 2003.” (ld.)

Stachnik also stated that Section 1.2.d of the Policy, which



excl udes coverage for | osses caused by “[n]egl ect, nmeani ng negl ect
of the insured to use all reasonable neans to save and preserve
property at and after the time of a loss, or when property is
endangered by a Loss Insured,” applied to the June 4, 2003 |oss
because “several incidents of vandalism[had] occur[red] since [the
Property becane] vacant.” (1d.)

On or about May 26, 2004, Plaintiffs comenced the instant
action by filing a Wit of Summons in the Court of Common Pl eas of
Phi | adel phia County. Plaintiffs thereafter filed a Conplaint
asserting two counts against Defendant. In Count One, Plaintiffs
al l ege a breach of contract claimbased on Defendant’s failure to
pay Plaintiffs full benefits under the Policy for the January 20,
2003 and June 4, 2003 | osses. In Count Two, Plaintiffs allege
clains for bad faith pursuant to 42 Pa. Cons. Stat. Ann. 8§ 8371.
Def endant renoved the instant action to this Court on August 6,
2004.

1. LEGAL STANDARD

Summary  Judgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c) (“Rule
56(c)"). An issue is “genuine” if the evidence is such that a

reasonable jury could return a verdict for the non-noving party.



Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

factual disputeis “material” if it mght affect the outcone of the
case under governing law. 1d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” 1d.
at 325. After the noving party has nmet its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual showi ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
nmotion in the light nost favorable to the opposing party.
Anderson, 477 U.S. at 255. “If the opponent [of summary judgnent ]

has exceeded the ‘nere scintilla [of evidence] threshold and has



offered a genuine issue of material fact, then the court cannot
credit the novant’s version of events agai nst the opponent, even if
the quantity of the novant’s evidence far outweighs that of its

opponent. Big Apple BMN Inc. v. BMNof North America, Inc., 974

F.2d 1358, 1363 (3d Gr. 1992).
[11. DI SCUSSI ON

This Court has diversity jurisdiction over this action
pursuant 28 U S.C. § 1332. In diversity actions, the Court nust

apply the choice of law rules of the forum state. Klaxon Co. V.

Stentor Elec. Mg. Co., 313 U S 487, 496 (1941). Under

Pennsyl vani a’s choice of law principles, an action arising on an
i nsurance policy is governed by the Iaw of the state in which the

policy was delivered. CAT Internet Servs., Inc. v. Internet

Supply, Inc., 333 F.3d 138, 141 (3d Cir. 2003). The parties do not

di spute that Pennsylvania |law applies to this action because the
Policy was delivered to Plaintiffs in Pennsyl vani a.

A. Breach of Contract

1. January 20, 2003 | oss

Def endant argues that Plaintiffs’ breach of contract claimfor
the January 20, 2003 loss is barred by the Policy's suit
[imtations provision, which provides that any action against
Def endant nmust be “started within one year after the date of |oss
or damage.” (Def.’s Ex. D at 8.) Defendant notes that Plaintiffs

did not commence the instant action until on or about May 26, 2004,



over four nmonths after the running of the one-year |limtations
period with respect to the January 20, 2003 | oss.

Under Pennsylvania |law, breach of contract clains are
generally subject to a four-year statute of limtations. See 42
Pa. Cons. Stat. Ann. 8 5525(a). However, “[i]t has |ong been
settled in Pennsylvania that a contractual provision limting the
time for commencenent of a suit on an insurance contract to a
period shorter than that provided by an otherw se applicable

statute of limtations is valid if reasonable.” Miarshall v. Aetna

Cas. & Sur. Co., 643 F.2d 151, 152 (3d Gr. 1981); see also 42 Pa.

C.S. A 8 5501(a). Pennsylvania courts have held that one-year suit

[imtation provisions are reasonable. See MElhiney v. Allstate

Ins. Co., 33 F. Supp. 2d 405, 406 (E.D. Pa. 1999) (citing cases).
It is also well-settled that a contractual limtations period “may
be extended or waived where the actions of the insurer |ead the
insured to believe that the contractual limtation period wll not

be enforced.” Esbrandt v. Provident Life & Acc. Ins. Co., 559 F

Supp. 23, 25 (E.D. Pa. 1983) (quoting Schreiber v. Pa. Lunberman’s

Mit. Ins. Co., 444 A 2d 647, 649 (Pa. 1982)).

Plaintiffs do not dispute that they commenced the instant
action nore than one year after the January 20, 2003 | oss.
Plaintiffs instead contend that Defendant |ed themto believe that
the one-year limtations period for the January 20, 2003 | oss had

been extended until June 4, 2004, the date on which the one-year



l[imtations period for the June 4, 2003 loss was set to expire.
Plaintiffs have submtted the Affidavit of James M Wagner, the
public adjuster who pursued their insurance clainms in this case.
Wagner’s Affidavit states as foll ows:

On July 31, 2003, | net Defendant’s
representative, Laura Stachnik[,] at the
Plaintiffs’ property to discuss the danages
and the Plaintiffs’ clains. During the
nmeet i ng, Ms. Stachnik advised ne that
Def endant woul d be denying coverage for the
June | oss. At that time, we also discussed
the January claim which was still pending,
and that due to the disagreenents in both
claims, Plaintiffs’ only recourse would be to
file a lawsuit. At ny request, M. Stachnik
specifically agreed to allow Plaintiffs’ one-
year suit limtation to run fromthe June date
of loss for both the January and June, 2003,
dates of |oss. Therefore, M. Stachnik,
Def endant’ s representative[,] al | owed
Plaintiffs to file a lawsuit for both clains
within one (1) year of June 4, 2003. Based

upon Ms. Stachnik’s representations, | advised
the Plaintiffs’ attorney of the deadline to
file suit

Because it is customary in the insurance
industry for insurance conpanies to often
allow extensions of their suit limtation
provisions, | relied on the representations of
Ms. Stachnik stated above. M reliance also
woul d have inpacted Plaintiffs’ attorney’s
decision as to when to file the lawsuit.

(Wagner Aff. 9T 11-12.) Based on Wagner’'s Affidavit, the Court
concludes that there is a genuine issue of nmaterial fact as to
whet her Def endant extended the limtations period for the January
20, 2003 loss until June 4, 2004. Accordingly, Defendant’s Mtion
is denied with respect to Plaintiffs’ breach of contract claimfor

t he January 20, 2003 | oss.



2. June 4, 2003 | oss

Def endant contends that it is entitled to judgnment in its
favor with respect to Plaintiffs’ breach of contract claimfor the
June 4, 2003 | oss because coverage for this loss is barred under
the Policy s Vandalism Exclusion. As noted above, the Policy’s
Vandal i sm Excl usion excludes coverage for |osses caused by
“vandalism. . . if the dwelling has been vacant for nore than 30
consecutive days imediately before the loss.” (Def.’s Ex. D at
5.) Al though it is undisputed that the June 4, 2003 |oss was
caused by vandalism the parties contest whether the Property was
“vacant” for the requisite tinme period prior to the |oss.

Under Pennsylvania law, interpretation of a policy exclusion

is a question of law for the court, Allstate Ins. Co. v. Davis,

977 F. Supp. 705, 711 (E.D. Pa. 1997), and “the goal . . . is to
ascertain the intent of the parties as manifested by the | anguage

of the witten instrument.” Standard Venetian Blind Co. v. Am

Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983). A court is required

to give effect to a policy exclusion if the exclusion is clearly

wor ded and conspi cuously displayed in the policy. G angreco V.

United States Life Ins. Co., 168 F. Supp. 2d 417, 421 (E D. Pa.

2001). However, anbi guous policy exclusions are “always strictly
construed against the insurer and in favor of the insured.”

Nationwide Mut. Ins. Co. v. Cosenza, 258 F.3d 197, 206-07 (3d Cr

2001) (citing Selko v. Hone Ins. Co., 139 F.3d 146, 152 n.3 (3d

10



Cr. 1998)). A policy exclusion is anbiguous if “reasonably
intelligent [persons] on considering it in the context of the
entire policy would honestly differ as to its neaning, and if nore
preci se | anguage could have elimnated the anbiguity.” Coregis

Ins. Co. v. Larocca, 80 F. Supp. 2d 452, 455 (E. D. Pa. 1999)

(internal citations omtted). The insurer bears the burden of
establishing the applicability of an exclusion under an insurance
policy. Cosenza, 258 F.3d at 206.1

Al though the Policy states that “[a] dwelling being
constructed is not considered vacant,” (Def.’s Ex. D at 5), the
term “vacant” is not affirmatively defined in the Policy.
Def endant contends that the term “vacant” should be defined in

accordance with its ordinary meaning. See, e.q., Wbster’'s Ninth

New Col | egiate Dictionary 1301 (1990) (defining “vacant” as “being

w thout content or occupant”). Def endant nmintains that M.
Hol | i ngsworth’s deposition testinony conclusively establishes that
the Property was “vacant,” as the term is commonly understood

Ms. Hollingsworth testified at her deposition that no one |ived at
the Property from January 2003 until Decenber 2003. (Def.’'s Ex.
O) Ms. Hollingsworth also testified that she only visited the

Property on two occasions between January 2003 and June 2003

L Al t hough the i nsured bears the initial burden of establishing
cover age under an i nsurance policy, Cosenza, 258 F. 3d at 206, there
is no dispute that Plaintiffs’ clainmed |oss is covered under the
all-risk provision in Section | of the Policy.

11



(ILd.) On one occasion, she “went through [the Property] and saw
the damage” related to the January 20, 2003 loss. On the other
occasi on, she “scrubb[ed] and seal[ed] the floors.” (ld.) Ms.
Hol I i ngsworth al so testified that she did not recall any other work
bei ng done to the Property between January 2003 and Decenber 2003.
(Ld.)

In response, Plaintiffs argue that the term “vacant” should
not be interpreted to bar coverage under the facts of this case.
Plaintiffs contend that the January 20, 2003 |oss rendered the
Property uni nhabitable, (see D. Hollingsworth Aff. Y 6-7, \Wagner
Aff. 99 5-6), and note that, at the tinme of June 4, 2003 | oss, the
parties were still negotiating over Plaintiffs’ claim for the
January 20, 2003 |oss and no repairs to the Property had yet been
per f or med. Plaintiffs argue that it would be unreasonable to
require them to occupy a dwelling rendered uninhabitable by a
prior, unresolved loss in order to prevent Defendant from denying
coverage for future |osses under the Vandalism Excl usion. I n
essence, Plaintiffs mintain that the term “vacant” nust be
interpreted by considering not only the fact of vacancy, as
Def endant suggests, but also the cause of vacancy.

At the outset, the Court notes that the parties have not
cited, and the Court’s independent research has not uncovered, any
Pennsyl vani a deci sions which definitively interpret the neaning of

the term “vacant” in the context of an insurance policy which

12



deni es coverage for vandalismon insured property if the property
is “vacant” for 30 days prior to the incident of vandalism
However, the United States Court of Appeals for the Third Grcuit
(“Third Grcuit”) has, ininterpreting an anal ogous provisionin a
fire insurance policy, predicted that the Pennsylvania Suprene
Court woul d adopt an interpretation of the term“vacant” that takes

into account the cause of vacancy. In Am Cent. Ins. Co. of St.

Louis v. MHose, 66 F.2d 749 (3d Cir. 1933), the insured building

was partially damaged by a fire. 1d. at 750. The insurer directed
the insured to |leave the building unoccupied until the insurer
deci ded whether to repair the damage or to pay the |oss. 1d.
While the parties were still negotiating over the |oss caused by

the fire, the building sustained further danmage froma second fire.
Id. The insurer invoked the policy’ s vacancy provision, which
excl uded coverage if the building “is vacant or unoccupi ed beyond
a period of [forty] days,” to deny coverage for the damage caused
by the second fire. Id. In a 2-1 decision, the Third Circuit
rejected the insurer’s position and found that “it was the
intention of the parties that the building should and would be
i nhabi tabl e and coul d be occupied during [the forty-day vacancy]
period.” 1d. at 751. The court held that “after a partial |oss
under a fire policy, which renders the building untenantable, the
insured is not guilty of a breach of the vacancy clause of the

contract, where he permts the property to remain unoccupied

13



pending the period during which the insurer is authorized to
exercise its option to repair the damaged building.” Id. at 752
(citation omtted).? A nunber of state courts have reached the

sane concl usion. See, e.q., DeVanzo v. Newark Ins. Co., 353

N.Y.S. 2d 29 (N. Y. App. Div. 1974) (holding that vacancy clause in
fire insurance policy is suspended during period in which insurer
is deciding its course of action with respect to a prior loss that
has rendered the i nsured property uni nhabitable), aff’d, 337 N. E. 2d

131 (N. Y. 1975); Aetna Cas. & Sur. Co. v. Transanerica Title Ins.

Co. of Col., 480 P.2d 585 (Colo. C. App. 1970) (sane).

However, Defendant’s interpretation of the term®“vacant” al so
has sone support in case law from other jurisdictions. I n

Kupfersmth v. Delaware Ins. Co., 86 A 399 (N.J. 1913), the fire

i nsurance policy at issue included a provision which permtted the

insurer to void the policy if the insured property remi ned vacant

2 Because the Third Crcuit’s decision in MHole is not

directly on point with the facts of the instant case, the Court
need not consider the debatable question of whether a federa

district court is strictly bound by its court of appeals’

prediction of state |aw Conpare Carrasquilla v. Mzda Mtor
Corp., 197 F. Supp. 2d 169, 173 (M D. Pa. 2002) (“The Third G rcuit
has not given very much gui dance on the subject, but has suggested
that the only [aw binding on a federal court is the jurisprudence
of the state supreme court, and that even a decision by a federal

court of appeals does not bind a district court.”) with Stepanuk v.

State Farm Mut. Auto. Ins. Co., Cv. A No. 92-6095, 1995 W
553010, at *2 (E.D. Pa. Sept. 19, 1995) (holding that district
court is bound by its court of appeals’ prediction of state |aw
unless “later state court decisions indicate that the Court of
Appeal s’ earlier prediction was in error”). In any event, the
Court would reach the sane result in this case even if MHose were
bi ndi ng.

14



for ten days. [1d. at 400. The insured’ s building was damaged in
a fire on CQctober 15, 1908. Id. The building renai ned vacant
between that date and February 16, 1909, the date on which the
bui | di ng sustai ned addi ti onal damage from another fire. 1d. The
i nsurer deni ed coverage under the vacancy provision for the danage
caused by second fire. 1d. The insured argued that the vacancy
provi sion had been suspended by the first fire because the first
fire had rendered the buil ding uninhabitable and the insurer had
not yet resolved insured’'s claimfor that loss. [d. In rejecting
the insured’ s argunent, the New Jersey Court of Errors and Appeal s
stated that “[t]here is no suggestion in th[e] |anguage [of the
vacancy provision] that the provision shall be applicable only when
the insured voluntarily |eaves the prem ses unoccupied for the
specified period. It is the fact of vacancy, not its cause, which
makes the provision operative.” Id. at 400-01 (enphasis in

original); see also MHose, 66 F.2d at 753 (Wolley, J.,

di ssenti ng) (“1 subscri be fully to t he reasoni ng of

[ Kupfersmth].”). Nearly one-hundred years |later, New Jersey

courts continue to adhere to Kupfersmth's hol ding. See, e.q.,

City Nat. Bank of N.J. v. Selective Ins. Co. of Am, 751 A 2d 1063,

1065-66 (N.J. Super. C. App. Div. 2000), cert. denied, 760 A 2d

782 (N.J. 2000).
The conflicting rulings of courts that have interpreted

simlar vacancy clauses denonstrates that the term “vacant,” as

15



used in the Policy' s Vandalism Exclusion, may be reasonably
interpreted to support the positions of both parties in this case.

See Lawson ex. rel. Lawson v. Fortis Ins. Co., 301 F.3d 159, 167

(3d Cr. 2002) (“The nmere fact that several appellate courts have
ruled in favor of a construction denying coverage, and severa
ot hers have reached directly contrary concl usions, view ng al nost
identical policy provisions, itself creates an inescapable
conclusion that the provision in issue is susceptible to nore than

one interpretation.”) (quoting Cohen v. Erie Indem Co., 432 A 2d

596, 599 (Pa. Super. C. 1981)). | f Defendant intended for its
interpretation to control, it could have expressly stated in the
Vandal i sm Exclusion that the term “vacant” includes any vacancy

which results froman insured | oss that has rendered the Property
uni nhabi table. See McHose, 66 F.2d at 751-52. Because reasonably
intelligent persons would honestly differ as to the nmeani ng of the
term “vacant,” and the use of nore precise |anguage by Defendant
woul d have “put the matter beyond reasonable question,” Little v.

M3 C Indem Corp., 836 F.2d 789, 795 (3d Gr. 1987), the Court

finds that the term “vacant,” as used in the Policy s Vandalism
Exclusion, is anbiguous in neaning. Strictly construing this
anbiguity in favor of Plaintiffs and agai nst Defendant, the Court
further concludes, as a natter of |law, that where the Property has
been rendered uni nhabi tabl e by an i nsured | oss, the vacancy cl ause

in the Vandal i sm Exclusion is suspended until Defendant elects to

16



either pay the loss or repair the damage caused by the |oss.?3
Based on the record before the Court, there are genui ne issues of
mat eri al fact as to whether the Property was rendered uni nhabi t abl e
by the January 20, 2003 | oss, thereby suspendi ng the application of
t he Vandal i smExcl usi on until|l Defendant exercised its option to pay
the January 20, 2003 loss.* Accordingly, Defendant’s Mtion is
denied with respect to Plaintiffs’ breach of contract claimfor the
June 4, 2003 | oss.

B. Bad Faith

Def endant has al so noved for summary judgment on Plaintiffs’
bad faith clains in Count Two of the Conplaint. To establish a
claimfor bad faith agai nst an i nsurer under Pennsylvania | aw, the
i nsured nust prove by clear and convincing evidence that: (1) the
i nsurer | acked a reasonabl e basis for denying benefits; and (2) the
i nsurer knew or recklessly disregarded its | ack of reasonabl e basis

for denying benefits. J.C. Penney Life Ins. Co. v. Pilosi, 393

F.3d 356, 367 (3d Cr. 2004). Pennsyl vania courts define *bad

faith” as “any frivol ous or unfounded refusal to pay proceeds of a

3 Under the Policy, Defendant has the “option” of either paying
| osses or “repair[ing] or replac[ing] any part of the property
damaged or stolen with equival ent property.” (Def.’s Ex. D at 8.)

*I'n determ ni ng whet her the January 20, 2003 | oss rendered t he
Property uni nhabitable, the finder of fact may only consider the
damages which resulted froman insured (i.e., non-excluded) cause
of loss under the Policy. 1In this case, there are genui ne issues
of material fact regarding the extent to which the January 20, 2003
damage to the Property resulted froman insured cause of the |oss
under the Policy.

17



policy.” Terletsky v. Prudential Prop. & Cas. Ins. Co., 649 A 2d

680, 688 (Pa. Super. Ct. 1994). The clear and convi nci ng standard
requires that the insured show that “the evidence is so clear,
direct, weighty and convincing as to enable a clear conviction
W t hout hesitation, about whether or not [the insurer] acted in bad
faith.” Pilosi, 393 F.3d at 367 (citation omtted). “Thus, the
[insured’s] burden in opposing a summary judgnent notion is
comensurately high in light of the substantive evidentiary burden
at trial.” [d. (citation omtted).

Plaintiffs argue that Defendant acted in bad faith by offering
to settle the January 20, 2003 claimfor approxinately $6,000. 1In
support of this claim Plaintiffs nerely cite Wagner’'s initial
estimate that repairing the damage to the Property would cost
$31, 643. 61. However, there is no evidence in the record that
Plaintiffs ever acknow edged, nuch | ess responded to, Defendant’s
conprom se settlenent offer. Thus, Plaintiffs “cannot effectively
argue that the offer was anything but a starting point for

negotiation.” Segall v. Liberty Mit. Ins. Co., Cv. A No. 99-

6400, 2000 W. 1694026, at *3 (E.D. Pa. Nov. 9, 2000). As
Plaintiffs have offered i nsufficient evidence that Defendant acted
in bad faith by offering to settle the January 20, 2003 claimfor
approxi mately $6, 000, the Court grants Defendant’s Motion in this
respect.

Plaintiffs also argue that Defendant acted in bad faith by

18



unreasonably interpreting the term “vacant,” as wused in the
Policy’s Vandal i sm Excl usion, to bar coverage for the June 4, 2003
| oss. The Court has al ready concl uded, however, that Defendant’s
interpretation of the term “vacant” was reasonable, although
unavailing, as matter of law. Under Pennsylvania law, “[b]ad faith
cannot be found where the insurer’s conduct is in accordance with
a reasonabl e but incorrect interpretation of the i nsurance policy.”

Bostick v. ITT Hartford G oup, Inc., 56 F. Supp. 2d 580, 587 (E. D

Pa. 1999) (citations omtted); see also Livornese Vv. Med.

Protective Goup, 219 F. Supp. 2d 645, 648-49 (E.D. Pa. 2002)

(rejecting bad faith clai mwhere rel evant state | aw was unsettl ed).
Accordingly, Defendant’s Mdtion is granted wth respect to
Plaintiffs’ claim that Defendant acted in bad faith in denying
benefits for the June 4, 2003 | oss.
' V.  CONCLUSI ON

For the foregoing reasons, Defendant’s Mdtion for Sunmary
Judgnent is granted in part and denied in part.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH HOLLI NGSWORTH AND ) ClVIL ACTI ON
DONNA M HOLLI NGSWORTH :

V.
STATE FARM FI RE & CASUALTY CO NO.  04-3733

ORDER
AND NOW this 9th day of March, 2005, upon consideration of
Def endant’s Mdtion for Summary Judgnment (Doc. No. 6), and
Plaintiffs’ Response thereto, | T IS HEREBY ORDERED t hat sai d Motion
IS GRANTED I N PART and DENIED I N PART as foll ows:
1. Def endant’ s Motion is GRANTEDw th respect to Plaintiffs’
claims for bad faith in Count Two of the Conplaint.
Judgnent is entered in favor of Defendant and agai nst
Plaintiff with respect to Plaintiffs’ clains for bad
faith in Count Two of the Conpl aint.
2. Def endant’ s Motion is DENNIED with respect to Plaintiffs’
clains for breach of contract in Count One of the
Conpl ai nt .

BY THE COURT:

s/ _John R. Padova
John R Padova, J.




