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The defendant was indicted on July 29, 2004 on a charge
of conspiracy to commt mail fraud. The Indictnent alleged that
t he def endant and a di shonest enpl oyee of Prudential |nsurance
Conpany of Anerica obtained the cash settlenent value of an
i nsurance policy, although they knew that the defendant did not
have any policy with Prudential and was not entitled to any
paynent. The indictnent specifically alleged that the check was
i ssued and mailed on July 21, 1999. The five-year statute of
limtations therefore would nornmally have expired a week or so
before the Indictnment was obtained. None of the “overt acts” set
forth in the Indictnent were stated to have occurred after July
29, 1999.

On February 2, 2005, the defendant filed a notion to
dism ss the Indictnment as tinme-barred. The next day, February 3,
2005, the governnent obtained a Superseding |ndictnment which
contains overt acts alleged to have occurred in August 1999. The

def endant argues that these additional allegations do not suffice



to render the Indictnent tinmely. It nust be remenbered, however,
that the defendant is charged with conspiracy to commt mai
fraud. The issue, therefore, is whether any mailings in
furtherance of the conspiracy to defraud occurred within the
limtations period. The Superseding Indictnent does charge that
on or about August 7, 1999, the defendant nmailed to her co-
conspirators one or nore checks representing their share of the
proceeds of the fraudul ent schene. A jury could reasonably
conclude that dividing up the proceeds was an integral part of
t he fraudul ent schene, and that the August 7 mailing was in
furtherance of that schene.

Def endant has cited the decision of the D strict of

Col unbi a Court of Appeals in United States v. Hitt, 249 F.3d 1010

(2d CGr. 2001). In that case, the defendant had conspired to
obtain an export license by falsely representing that it was to
be used for shipnent of comrercial products to China, whereas
actually the permts were used to illegally export mlitary itens
to China. The Court held that the conspiracy ended when the

i cense was obtai ned, and not when the | ater shipnents were
actually made. The Court reasoned that the agreenment to commt
fraud in obtaining the |icense did not contenplate the uses to
which the license was later put. In our case, by contrast, there
can be little doubt that the sharing of the proceeds was an

integral part of the fraudul ent schene. Thus, while | agree with



t he defense argunment that the defendant’s act of depositing the
fraudul ently obtained check in a bank account, and w t hdraw ng
fromthat account, would not suffice to extend the Iimtations
period, the governnment has adequately alleged that, within the
limtations period, the mails were used in carrying out the
original fraudulent schene. Enough has been alleged to give rise
to jury issues on the limtations question. The notion to

dismss will therefore be deni ed.
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AND NOW this 3rd day of March 2005, upon
consi deration of defendant’s notion to dism ss the Indictnent,
t he governnent’s response, and the defendant’s reply, IT IS
ORDERED:

That the defendant’s notion to dism ss the Indictnent

and Superseding Indictnment is DEN ED
BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



