I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACK KI MBALL d/ b/ a : ClVIL ACTI ON
CARDSERVI CE OF RALEI GH ) NO. 04- 3466
Pl aintiff,
V.

COUNTRYW DE MERCHANT SERVS
& SCOTT BURKE

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. FEBRUARY 8, 2005

This is a copyright, trademark and unfair conpetition
action arising out of the operation of two commercial web sites,
one all egedly copyright protected, the other allegedly
infringing. Before the Court is a notion to dismss. For the

reasons that follow, the notion to dismss wll be granted.

BACKGROUND
On July 22, 2004, plaintiff, Jack Kinmball d/b/al
Cardservice of Raleigh, filed this action against one of its

busi ness conpetitors, Countryw de Merchant Services (CM5), and

1. This Menorandum explains the Court’s ruling fromthe Bench on
February 8, 2005 concerning the dism ssal of this action.
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Scott Burke, the vice president of CMS (collectively,
“defendants”). On Novenber 5, 2004, after a stipulation and
order that defendants had until Novenber 11, 2004 to file a
response to the conplaint, defendants filed a notion to dism ss
the action for |lack of personal jurisdiction over the defendants.
In the alternative, defendants’ notion sought a transfer of venue
under 28 U.S.C. 8 1404(a). Plaintiff failed to file a response
in opposition to the notion to dismss, as is required by Local
Rule of GCvil Procedure 7.1(c). See Local R Gv. P. 7.1(c)
(“[Alny party opposing [a] notion shall serve a brief in
opposition, within fourteen (14) days after service of the notion
and supporting brief.”).

On Decenber 23, 2004, the Court held a hearing on
defendants’ notion to dismss and an initial pretrial conference.
At the hearing, the Court remi nded plaintiff’s counsel of his
obligation under Local Rule 7.1(c) to file a tinely response to
hi s opponent’s notion. The Court then directed plaintiff’s
counsel to file a reply brief not later than January 2, 2005.

Al so on Decenber 23, 2004, the Court entered an Order
that granted a continuance of the hearing and initial pretrial
conference to January 3, 2005. The Order inforned plaintiff’s
counsel that his failure to conply wwth Local Rule 7.1(c), i.e.,
his failure to file a tinmely response to defendants’ notion to

dismss, may result in granting defendants’ notion as



uncontested. Further, the Order required plaintiff’s counsel to
show cause why sanctions of up to $250 shoul d not be inposed upon
himfor failing to conply wwth Local Rule 7.1(c).

On Decenber 27, 2004, plaintiff’s counsel wote to the
Court, informng the Court that he had relocated to Rhode Isl and
but that he intended to file a reply brief to defendants’ notion
to dismss not |ater than January 2, 2005, as ordered by the
Court at the Decenber 23, 2004 heari ng.?

On Monday, January 3, 2005, at 9:00 a.m, the Court
reconvened the Decenber 23, 2004 hearing on defendants’ notion to
dismss and initial pretrial conference. Plaintiff’s counsel
fail ed, however, to appear at the hearing and, to the Court’s
knowl edge, failed to file a reply brief. The Court |ater |earned
that plaintiff’s counsel had faxed a copy of his reply brief to
the Court at 6:44 p.m on Saturday, January 1, 2005 (New Year’s
Day).® Plaintiff acconpanied his New Year’s Day reply brief with
a cover letter that contained the foll ow ng statenent addressed
to the Court:

Pl ease be advised that | am unable to attend

t he conference schedul ed for Monday, January,

[sic] 03, 2005 . . . and respectfully request
that the conference and/or oral argument be

2. Plaintiff's counsel’s Decenmber 27, 2004 letter infornmed the
Court for the first tine that counsel had relocated his | aw
practice to Rhode Isl and.

3. Plaintiff’s counsel also filed his reply brief with the
Clerk’s Ofice on January 1, 2005.
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rescheduled no earlier than the week of
January 10, 2005.

Pl . Counsel’s fax of Jan. 1, 2005.

1. DI SPCSITION OF THE MOTI ON TO DI SM SS

A Local Rule 7.1(c)

Under Local Rule 7.1(c), a notion, other than a notion
for summary judgnment, may be granted as unopposed if the opposing

party fails to file a tinmely response. See Fiore v. G ant Food

Stores, NO 98-517, 1998 U S. Dist. LEXIS 5418 (E.D. Pa. Apr. 17,
1998). At the January 3, 2005 hearing, the Court granted
defendant’s notion to dism ss as uncontested and di sm ssed the
instant matter under Local Rule 7.1(c). The Court’s ruling was
based on plaintiff counsel’s initial failure to file a tinely
reply brief and plaintiff counsel’s presuned second failure to
file areply brief after being given an additional opportunity to
do so. As stated above, however, after the January 3, 2005
hearing, the Court learned that plaintiff’s counsel had faxed a
reply brief within the tinme provided by the Court’s Decenber 23,
2004 Order, albeit he filed the brief on New Year’s Day. 1In
light of plaintiff’s counsel’s technical conpliance with the
Court’ s Decenber 23, 2004 Order, the Court will vacate its oral

Order dismssing the case pursuant to Local Rule 7.1(c).

B. Lack of I n Personam Jurisdiction
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Al t hough the Court has vacated its oral Order
di sm ssing the case as uncontested, the Court has considered the
merits of the New Year’'s Day reply brief and concl udes that the

instant nmatter should be disnm ssed for |ack of in personam

jurisdiction over the defendants. Under Federal Rule of Cvil
Procedure 4(e), a federal district court can assert personal
jurisdiction over a non-resident defendant to the extent

permtted by the law of the state in which it sits. See Mllon

Bank (EAST) PSFS, N.A. v. DiVeronica Bros., Inc., 983 F.2d 551,

554 (3d Gir. 1993). Pennsylvania s |long-arm statute provides

that a court may exercise in personam jurisdiction over non-

residents "to the fullest extent allowed under the Constitution
of the United States and nay be based on the nobst m ni mum cont act
with this Commonweal th all owed under the Constitution of the
United States.” 42 Pa. Cons. Stat. Ann. § 5322(b).

Where a defendant asserts a personal -jurisdiction
defense, the plaintiff bears the burden of establishing either

general or specific personal jurisdiction. See BP Chem Ltd. V.

Fornmposa Chem & Fibre Corp., 229 F.3d 254, 259 (3d. Cr. 2000).

To prove general personal jurisdiction, the plaintiff nust
denonstrate that “the defendant's contacts with the forum

whet her or not related to the litigation, are ‘continuous and



systematic.’”% 1d. (quoting Helicopteros Nacionales de Col onbia

v. Hall, 466 U S. 408, 416 (1984)). To prove specific personal

jurisdiction, the plaintiff nust satisfy a two-part test. See

| MO I ndus. v. Kiekert AG 155 F.3d 254, 259 (3d Cr. 1998). One,

“the plaintiff nust show that the defendant has constitutionally
sufficient ‘m nimumcontacts’ with the forum” 1d. (quoting

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985)). ld.

(quoting Burger King, 471 U.S. at 472). To this end, the

plaintiff nust show that the defendant has “purposefully directed
his activities at residents of the forumand [that] the
l[itigation results fromalleged injuries that arise out of or

relate to those activities."® MIller Yacht Sales, Inc. v. Snith

4. Put differently, “the m ninmumcontacts analysis is
i nappropriate when the defendant's forumactivities do not give

rise to the claim In instances of general jurisdiction, a
plaintiff nust denonstrate that the defendant naintained
continuous and substantial forumaffiliations.” Dollar Sav. Bank

v. First Sec. Bank of Utah, N A, 746 F.2d 208, 212 (3d G
1984) (internal citation omtted).

5. In the specific jurisdiction analysis, therefore, a
conclusion that a defendant has m ni num contacts with the forum
i s synonynous wi th concluding that the defendant has
“purposefully avail[ed] itself of the privilege of conducting
activities wwthin the forum State, thus invoking the benefits and
protections of [the forumstate's] laws." Burger King, 471 U S
at 475 (quoting Hanson v. Denckla, 357 U S. 235, 253 (1958)).
When a defendant purposely avails itself of the privil ege of
conducting activities within the forumstate, “the defendant's
conduct and connection with the forum State are such that he
shoul d reasonably anticipate being haled into court there.”
Burger King, 471 U. S. at 475 (citations omtted). “[T]his

pur poseful avail nment requirenment ensures that a defendant will
not be haled into a jurisdiction solely as a result of random
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384 F.3d 93, 96 (3d. G r. 2004) (quoting Burger King, 471 U S. at

472) . Two, if the plaintiff establishes that the defendant has
m ni mum contacts with the forumstate, the Court may, inits

di scretion, assert in personamjurisdiction over the non-resident

defendant if doing so is reasonabl e under the circunstances,
i.e., if the assertion of jurisdiction “would conport with
"traditional notions of fair play and substantial justice.'" |d.

(quoting Int’'I Shoe Co. v. Washington, 326 U. S. 310, 316 (1945))

(internal citation omtted). As to this fairness inquiry, the
def endant nust "present a conpelling case that the presence of
sonme ot her considerations would render jurisdiction

unreasonable.” Mller Yacht Sales, 384 F.3d at 97 (quoting

Burger King, 471 U.S. at 477). |In addressing this fairness

question, the Court may consider "the burden on the defendant,
the forum State's interest in adjudicating the dispute, the
plaintiff's interest in obtaining the nost efficient resolution
of controversies, and the shared interest of the several States
in furthering fundanental substantive social policies.” 1d.

(quoting Burger King, 471 U S. at 477).

In the present case, although given an opportunity to
do so at a hearing, plaintiff has failed to satisfy its burden of

proving that this Court has authority to assert either general or

fortuitous, or attenuated contacts.” 1d. (citations and internal
guotation marks omtted).



specific personal jurisdiction over the two non-resident
defendants.® As already stated, the instant |awsuit arises out
of defendants’ operation of an allegedly infringing web site,
whi ch defendants host in Denver, Colorado. Because this |awsuit
arises out of and is related to defendants’ actions in Col orado,
and not in Pennsylvania, any exercise of jurisdiction over the
defendants by this Court would be under the Court’s general, as

opposed to specific, personal jurisdiction. See Helicopteros,

466 U.S. at 415 n.9; Mllon Bank (East), 983 F.2d at 554.

Appl ying the general jurisdiction analysis here,
def endants clearly do not have such a | ongstandi ng busi ness
presence in Pennsylvania which would rise to the | evel of

continuous and systematic contacts. See, e.q., BP Chem Ltd.,

229 F.3d at 254 (concluding that a foreign corporation that
exported products to the United States for nore than a decade,
but had no personnel or facilities here and did not advertise or
solicit business here, did not have continuous and systematic
contacts with the United States). First, plaintiff does not

di spute that CVS has had five or fewer sales in Pennsylvania
since 1998, and that those sales reflect |ess than one percent of

its annual sales. Second, neither CM5 nor Scott Burke enpl oys or

6. Plaintiff relied solely on the assertions in the conplaint,
whi ch, although styled as a verified conplaint, |acked an
acconpanyi ng affidavit. Defendants, on the other hand, provided
an affidavit setting forth facts upon which they relied for their
concl usi ons.



mai nt ai ns any agents or enpl oyees in Pennsylvania. Third,
nei ther has directed any advertising or products to residents of
Pennsyl vania. Finally, defendants do not own or rent any
property in Pennsyl vania. Because the defendants |ack conti nuous
and systematic contacts wth Pennsylvania, the Court cannot
constitutionally assert jurisdiction over them

In any event, even if the defendants had sufficient
contacts with Pennsylvania, the Court concludes that the exercise
of personal jurisdiction would be unreasonabl e under the
circunstances. This matter involves a controversy over operation
of an allegedly infringing web site hosted in Colorado. In
addition, the plaintiff is a resident of North Carolina, and his
“conpany,” which hosts an all egedly copyright-protected web site
in North Carolina, allegedly suffered injury in North Carolina.
Thus, to require the non-resident defendants to litigate this
matter in Pennsylvania, a forumwhich has absolutely no interest
in adjudicating the dispute, when there is an alternative forum
where plaintiff can obtain effective relief, i.e., Colorado,
woul d offend “traditional notions of fair play and substanti al

justice.” Int'l Shoe, 326 U. S. at 316; see also Burger King, 471

U.S. at 477.
Lastly, because this case arises out of defendants’
operation of an allegedly infringing web site, which defendants

host in Denver, Colorado, the Court acknow edges the follow ng



principle set forth by the Third Crcuit in Toys “R’ Us, Inc. V.

Step Two, S. A.:

[T]he nmere operation of a commercially
interactive web site should not subject the
operator to jurisdiction anywhere in the
wor |l d. Rather, there nust be evidence that the
def endant "purposefully availed" itself of
conducting activity in the forum state, by
directly targeting its web site to the state,
knowi ngly interacting with residents of the
forum state via its web site, or through
sufficient other related contacts.

318 F.3d 446, 451 (3d GCr. 2003). In the present case, plaintiff
has failed to show that the defendants purposefully availed

t hensel ves of conducting activity in Pennsylvania by either
targeting their web site to Pennsylvania residents, know ngly

interacting with Pennsylvania residents via their web site, or

ot herwi se having sufficient contacts with Pennsylvania. See id.

C. | npr oper Venue

Al ternatively, the Court notes that the instant matter
shoul d be dism ssed for inproper venue. Under 28 U S.C. § 1406,
“[t]he district court of a district in whichis filed a case
| ayi ng venue in the wong division or district shall dismss .
such case . . . .” The propriety of venue for copyright clains
is governed by 28 U S.C. 8§ 1400, the specific venue provision for
copyright clains. That section provides:

Cvil actions, suits, or proceedings arising
under any Act of Congress relating to
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copyrights or exclusive rights in mask works
or designs may be instituted in the district
in which the defendant or his agent resides or
may be found.

Id. The defendants “may be found” in any district in which they

are subject to personal jurisdiction. See Testa v. Janssen, 482

F. Supp. 1195, 1197 (E.D. Pa. 1980) (“[T]he reference in section
1400(a) to ‘nmay be found’ does not inpose a greater finding of
presence than is required to obtain jurisdiction over a corporate
defendant.”). Under Section 1400, then, venue is not properly
laid in this judicial district because, as discussed above, this

Court cannot exercise in personamjurisdiction over the

def endant s.

Al plaintiff’s other clains are governed by 28 U S. C
§ 1391, the general venue statute. Section 1391 provides, in
pertinent part:

(b) Acivil action wherein jurisdiction is not
founded solely on diversity of «citizenship
may, except as otherw se provided by |aw, be
brought only in (1) a judicial district where
any defendant resides, if all defendants
reside in the same State, (2) a judicial
district in which a substantial part of the
events or omissions giving rise to the claim
occurred, or a substantial part of property
that is the subject of the action is situated,
or (3) a judicial district in which any

defendant may be found, if there is no
district in which the action may ot herwi se be
br ought .

28 U.S.C. §8 1391(b). Section 1391(b) applies here because the
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Court’s jurisdiction is based, in part, on 28 U. S.C. § 1338,

whi ch confers original jurisdiction to the district courts over
copyright and unfair conpetition suits. Under Section 1391(b),
this action may only be brought in a judicial district in

Col orado, the state where both defendants reside, see §

1391(b) (1), or where a substantial part of the events giving rise
to the claimoccurred, see 8 1391(b)(2), i.e., not in

Pennsyl vania.’” Section 1391(b)(3), the fall-back venue

provi si on, does not apply because there is a judicial district
where plaintiff may otherw se bring the case: Col orado. Venue is
thus not properly laid in this judicial district. Accordingly,

the action is should be dism ssed under 28 U S.C. § 1406.

I11. CONCLUSI ON
In light of the foregoing, plaintiff’s conplaint should

be dism ssed on two alternative grounds: lack of in personam

jurisdiction over the non-resident defendants and i nproper venue.
Accordi ngly, defendants’ notion to dismss will be granted. An

appropriate order foll ows.

7. As already stated, it is noteworthy that not even the
plaintiff in this action resides in Pennsylvania; he resides in
North Carolina. Pl.’s Mem of Lawin Opp’'n to Defs.” Mt. to
D sm ss, at 5.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACK KI MBALL d/ b/ a : ClVIL ACTI ON
CARDSERVI CE OF RALEI GH : NO. 04- 3466
Pl aintiff,

COUNTRYW DE MERCHANT SERVS.
& SCOTT BURKE

Def endant s.

ORDER

AND NOW this 8th day of February, 2005, upon
consideration of the Motion to Dism ss filed by Defendants Scott
Bur ke and Countryw de Merchant Services (doc. no. 5), and
Plaintiff’s response thereto, it is hereby ORDERED that the
Motion to Dismiss is GRANTED for | ack of personal jurisdiction
and i nproper venue.

| T 1S FURTHER ORDERED t hat the case shall be marked

CLGOSED.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO, J.
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