IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
HECTOR L. HUERTAS ) ClVIL ACTI ON
V.
CI TY OF PH LADELPH A, et al. ; No. 02-7955

MVEMORANDUM AND ORDER

HUTTON, S.J. January 26, 2005

| . BACKGROUND

On Cctober 18, 2002, Plaintiff Hector Huertas, proceeding
pro se, filed a conplaint against the City of Philadel phia
(“Gty”) and Sun Bancorp., Inc. (“Bank”) alleging violations of
his civil rights pursuant to 42 U S.C. § 1983. The gravanmen of
Plaintiff’s conplaint is that he was wongfully accused of
robbi ng a Sun Bancorp branch, resulting in his arrest by
Phi | adel phia police officers. Plaintiff alleges that he sustained
injuries due to the Phil adel phia police officer’s use of
excessive force during the arrest.

Al though Plaintiff filed the conplaint in Cctober of 2002,
the case is still in the discovery phase. A review of the docket
reveal s nunerous discovery issues over the past two years. Most
notably is Plaintiff’s failure to appear for his own schedul ed
deposition on five different occasions. The records before the
Court show that Defendant City first scheduled Plaintiff’s
deposition for May 12, 2003 and gave himnotice of this

deposition on April 25, 2003. Plaintiff never responded to the



notice, never filed a notion for a protective order with the
Court, and failed to appear at the scheduled tinme. Defendant
City next scheduled Plaintiff’s deposition for May 27, 2003.

Def endant City gave Plaintiff notice of this deposition on My
13, 2003. Plaintiff never responded to the notice, never filed a
notion for a protective order wwth the Court, and failed to
appear. Defendant City next scheduled Plaintiff’s deposition for
June 17, 2003 and gave Plaintiff notice of this deposition on
June 5, 2003. Plaintiff again failed to respond to the notice,
failed to file a notion for a protective order, and failed to
appear.! In July of 2004, both Defendants schedul ed separate
depositions for Plaintiff. Defendants |ater conbined the
depositions into one deposition scheduled for July 22, 2004.
Plaintiff received notices on July 1, 2004, July 2, 2004, and
July 8, 2004. On July 9, 2004, Plaintiff notified Defendants of
his objections to the deposition. Defendants rejected these
objections and notified Plaintiff that the deposition would
continue as scheduled. Plaintiff failed to appear and failed to
file a notion for a protective order with the Court. On August
2, 2004, Defendants filed a notion to conpel Plaintiff’s
appearance at his deposition. In an Order dated October 5, 2004,

the Court granted Defendants’ notion and ordered Plaintiff to

1 Plaintiff filed a notion to stay discovery on June 12, 2003 pending his

appeal to the Third Crcuit. The Court granted the notion to stay discovery
on July 11, 2003.
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appear at his deposition within thirty days. The Court
considered Plaintiff’s fear of heights and instructed that the
deposition take place no higher than the second floor of a
bui | di ng. Defendants schedul ed the deposition on Novenber 4, 2004
at 9:30 a.m on the first floor; Plaintiff failed to appear at

t he schedul ed tine.?

Def endants now ask the Court to dism ss the action under
Federal Rule of G vil Procedure 37 based on Plaintiff’'s failure
to attend his deposition and conply with an order of this Court.
For the reasons listed below, the Court will grant Defendants’
not i on.

1. LEGAL STANDARD

Federal Rule of G vil Procedure 37(d) states:

if aparty . . . fails to appear before the officer who is to
t ake the deposition, after being served with a proper noti ce,
: the court in which the action is pending on notion may
make such orders in regard to the failure as are just, and
anong others it my take any action authorized under
subpar agraphs (A), (B), and (C) of subdivision (b)(2) of this
rul e.

Fed. R Cv. P. 37(d). Although Rule 37(d) allows a court to

make such orders “as are just,” it specifically references the

2 Def endants properly notified Plaintiff that his deposition was schedul ed

for 9:30 a.m on the first floor. Plaintiff responded by sending a letter to
Def endants objecting to the deposition because the notice did not state the
nane of the court reporter. Wthin this letter was a request to schedul e the
deposition at a later tinme. Defendants rejected Plaintiff’'s requests and
notified Plaintiff that the deposition would occur as originally scheduled in
conpliance with the Court’s Order. Plaintiff apparently appeared for his 9: 30
a.m deposition at 1:37 p.m on Novenber 4, 2004. Neither Plaintiff's letter,
nor the fact that he arrived four hours late satisfied Plaintiff's duty to
abide by this Court’s order.
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sanctions outlined in Rule 37(b)(2). That rule permts a court
to issue an order “dism ssing the action” as a sanction for
di scovery abuse or failure to conply with a court order. See
Fed. R Cv. P. 37(b)(2)(CO.

The Third Crcuit set forth the factors a court nust bal ance
when determ ni ng whether to dism ss an action as a sanction for

di scovery abuse. See Poulis v. State FarmFire & Cas. Co., 747

F.2d 863, 867-68 (3d Cir. 1984). The six Poulis factors are,

(1) the extent of the party’s personal responsibility; 2)
the prejudice to the adversary caused by the failure to neet
schedul ing orders and respond to discovery; 3) a history of
di l atoriness; 4) whether the conduct of the party or the
attorney was wllful or in bad faith; 5) the effectiveness
of sanctions other than dism ssal, which entails an anal ysis
of alternative sanctions; and 6) the neritoriousness of the
cl aimor defense.

Id. at 868. The Poulis test is not a “nechanical cal cul ation”
for deciding whether to dismss a plaintiff’s conplaint. See

Mndek v. Rigatti, 964 F.2d 1369, 1373 (3d Cr. 1992). Also, it

is not necessary that all of the Poulis factors are satisfied to
justify dism ssal of the claim See id. Deciding whether to

di smiss the action under Poulis requires a bal ancing of the
factors in the “context of the district court’s extended contact
with the litigant.” 1d. The Court will evaluate Plaintiff’s
actions under each of the six Poulis factors to determ ne whet her

to dismss Plaintiff's claim



111. D SCUSSI ON

A. Extent of Plaintiff's Personal Responsibility

The first Poulis factor |ooks at the party’ s personal
responsibility for the m sconduct. Here, Plaintiff is
representing hinself. This is not a case where Plaintiff’s
counsel is responsible for the discovery violations. Although
courts grant pro se litigants sone |leeway in follow ng the
requi renents detailed in the Federal Rules of Cvil Procedure,
all litigants have an “obligation to conply with court orders.”

See Burns v. dick, 158 F.R D. 354, 356 (E.D. Pa. 1994).

This Court has granted Plaintiff much | eeway regarding the
requi renents of the federal and local rules. Wthin the first
si x nmonths of discovery, Plaintiff filed six notions to conpel
with the Court. None of these notions conplied with Local Rules
7.1(c) or 26.1(f). In an Order dated April 24, 2003, the Court
cautioned Plaintiff to abide by these rules or face sanctions
i ncluding dismssal. See Docket No. 42. The Court also included
the rel evant portions of the rules in the footnote of that Order.
In an Order dated April 30, 2003, the Court again rem nded
Plaintiff of the need to attenpt to resol ve di scovery disputes
wi thout the Court’s intervention. The Court instructed Plaintiff
to abide by Federal Rule of Cvil Procedure 37(a)(2) (A and
certify to the Court that he attenpted to resolve all discovery

di sputes with the opposing party. Despite these detail ed



instructions fromthe Court, Plaintiff continued to file notions
wi t hout abiding by the federal or local rules. As of the date of
this Oder, Plaintiff has filed twenty-nine notions. Fifteen of
t hese notions have been notions to conpel Defendants to conply
wi th discovery and none of themcontain the certificates required
by the rules.® Additionally, in failing to appear for his fifth
deposition, Plaintiff disobeyed a direct Order fromthis Court.
During the time Plaintiff was schedul ed to appear for each
deposition, he was filing other notions with the Court. Wthin
these nmotions, Plaintiff harassed and di sparaged Defendants and
Def endants’ counsels. Defendants have incurred additional
unnecessary expenses filing responses to many of these notions.
The Court finds that Plaintiff is personally responsible for
his repeated failure to appear for his own deposition, his
failure to abide by this Court’s Order, and his failure to abide
by the relevant federal and local rules. Plaintiff’s repeated
vi ol ati ons wei gh heavily toward dism ssing Plaintiff’s claim

B. Prejudi ce to Defendants

The second Poulis factor concerns the prejudice to

Def endants caused by Plaintiff’s m sconduct. See Poulis, 747

F.2d at 868. To find prejudice, a court does not need to find

3 The Court notes that it is not only the fornality of the certificate
that is lacking, but any indication of a good faith effort on the part of

Plaintiff to resolve the dispute without the Court’s involvenent. On the

contrary, many of Plaintiff’s notions contain irrelevant and inappropriate
personal remarks regardi ng Def endants’ counsels.
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evi dence of “irrenedi able harnf to the opposing party. See Ware

v. Rodale Press, Inc., 322 F.3d 218, 223 (3d Cr. 2003). Courts

| ook for evidence of extra costs, repeated delays, and the need
to file additional notions in response to the abusive behavi or of

the responsible party. See Ware v. Rodale Press, Inc., 2002 W

89604, *3 (E.D. Pa. Jan. 23, 2002). Under Poulis, evidence of
prejudice to the opposing party weighs heavily in favor of

dismssal. See Smth v. Altegra Credit Co., 2004 W 2399773, *5

(E.D. Pa. Sept. 22, 2004).

Here, Plaintiff’'s failure to attend his deposition has
clearly prejudi ced Defendants. Defendants scheduled Plaintiff’s
deposition five different tinmes and gave hi m adequate notice each
time. Defendants incurred extra costs preparing for and
attendi ng each of these five depositions, providing a court
reported at each of these depositions, and filing a notion to
conpel Plaintiff’s attendance at his deposition wth the Court.
These costs were the direct result of Plaintiff’'s failure to
attend his schedul ed depositions.

In addition to the costs Defendants have incurred,

Def endant s have al so been prejudiced by the delay Plaintiff’s
behavi or has caused in the case. Plaintiff’'s failure to appear
for his own deposition has del ayed the progress of this case
considerably. A “‘prolonged delay in litigating a case creates a

presunption of prejudice’ because it harns a defendant’s ability



‘“to present a full and fair defense on the nerits of plaintiff’s

claim’” Smth, 2004 W. 2399773, at *5 (quoting Beckman v.

Integrated Sys. Int’'l, Inc., 2002 U S. Dist. LEXIS 19394, *10

(E.D. Pa. Sept. 30, 2002)). The Court finds that Plaintiff’s
failure to attend his own properly noticed deposition, on five
di fferent occasions, has prejudi ced Defendants. The Court al so
notes that this prejudice weighs heavily toward di sm ssing
Plaintiff’'s claim

C. Plaintiff's Hstory of Dilatoriness

The third Poulis factor examnes Plaintiff’s history of

di | atori ness. See Poulis, 747 F.2d at 868. “Ext ensi ve or

repeated delay or delinquency . . . such as consistent non-
response to interrogatories, or consistent tardiness in conplying
with court orders” constitutes a history of dilatoriness. Adans

v. Trs. of the N.J. Brewery Enployees’ Pension Trust Fund, 29

F.3d 863, 874 (3d Cir. 1994). In Poulis, the plaintiff once
failed to answer interrogatories and failed to file a pre-trial

st at enent . See Poulis, 747 F.2d at 868. The Third Crcuit found

this showed a history of dilatoriness. See id. Here, as
recounted in detail above, Plaintiff has failed to appear for
five properly noticed depositions. Additionally, in failing to
appear for his fifth deposition, Plaintiff failed to conply with
an Order of this Court. Plaintiff’s actions denonstrate a

hi story of dilatoriness and this factor also weighs in favor of



dismssing Plaintiff’s claim

D. Plaintiff's WIlIlfulness or Bad Faith

Under the fourth Poulis factor, the Court determ nes whet her

Plaintiff acted willfully or in bad faith. See Poulis, 747 F.2d

at 868. “WIIfulness involves intentional or self-serving
behavior.” Adans, 29 F.3d at 32. In evaluating whether to
dism ss with prejudice, the Court |ooks for the “type of wllful
or contumaci ous behavior that can be characterized as acting in
‘flagrant bad faith.”” Smth, 2004 W. 2399773 at *6 (quoting
Adans, 29 F. 3d at 32). A “persistent failure to honor discovery
orders may be viewed as a willful effort to evade discovery.”

Phi | adel phia Cervical Collar v. Jeronme Med., 2003 U. S. Dist.

LEXI S 6572 *18 (E.D. Pa. Mar. 31, 2003).

As noted above, Plaintiff has failed to appear for five
properly noticed depositions, including the final one for which
this Court ordered himto appear. Plaintiff never responded to
the first three deposition notices, and fil ed basel ess objections
to the final two. Plaintiff requested a protective order for the
final deposition, which this Court granted in part and denied in
part. Plaintiff was well aware of his obligation to attend his
deposition, yet still failed to do so. Additionally, while
failing to appear for these five depositions, Plaintiff filed
several notions to conpel against Defendants. Mst of these

nmoti ons were unfounded, as Plaintiff had not nmade his di scovery



requests in conpliance with the Federal Rules of C vil Procedure.
See Docket No. 49. In an Order denying one of Plaintiff’s
nmotions to conpel, the Court cautioned Plaintiff that his
behavi or was “wholly inconsistent with the Federal Rules.” I1d.
Plaintiff’s behavior deeply troubles the Court. As
denonstrated in his nunmerous filings with the Court, many of
Plaintiff’s notions contain countless irrelevant and di sparaging
remarks directed at Defendants’ counsels. This behavior further
reveals Plaintiff’'s bad faith and willful ness throughout the two
years of discovery and again weighs heavily in favor of
di sm ssal

E. Ef f ecti veness of Alternative Sanctions

The fifth Poulis factor requires the Court to exam ne the
effectiveness of sanctions other than dism ssal. See Poulis, 747
F.2d at 868. Courts often inpose nonetary sanctions to
di scourage future discovery abuse. However, nonetary sanctions
are not an option here because Plaintiff is proceeding in forma
pauperis. Additionally, the Court previously awarded Defendant
City $200 in expenses and attorney’s fees based on Plaintiff’s
violation of Rule 11 and this did nothing to curb Plaintiff’s
harassnent of Defendants’ counsels. See Docket No. 44.

Rul e 37 suggests ot her possible sanctions, but each of these
| esser sanctions either is tantamount to dism ssal or would not

be effective. For exanple, the rule permts the Court to issue
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an order establishing designated facts in accordance with

Def endants’ claim See Fed. R Cv. P. 37(b)(2)(A). However,
due to the lack of discovery, it is unclear to Defendants and the
Court what facts could be established against Plaintiff short of
ones dictating a dismssal. Rule 37 also permits the Court to

i ssue an order striking parts of the pleadings, preventing
Plaintiff from supporting or opposing designated clains or
defenses, or prohibiting Plaintiff fromintroducing certain
matters in evidence. See Fed. R Gv. P. 37(b)(2)(B), (0

However, an order striking out portions of the pleadings or
preventing Plaintiff from supporting his clai mwuld be
tantamount to dismssal of Plaintiff's claim Plaintiff’s

conpl aint appears only to allege a violation of his civil rights
under 42 U. S.C. § 1983; therefore, the Court would have to strike
the pleading inits entirety. Plaintiff’s refusal to attend his
own deposition has prevented Defendants fromraising specific
defenses. Finally, the Court could issue an order staying
further proceedings until Plaintiff appears at his deposition.
See Fed. R Cv. P. 37(b)(2)(C. Such an order is nore likely to
har m Def endants by forcing themto spend tinme and noney toward
attenpting to depose Plaintiff for a sixth tine. Additionally,
there is no indication fromPlaintiff that he woul d abi de by the
Court’s order and attend the deposition. Therefore, the Court

finds that dismssal is the only appropriate sanction at this
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F. Meritoriousness of Plaintiff’'s Caim

Finally, under the last Poulis factor, the Court nust | ook

at the neritoriousness of Plaintiff’'s claim See Poulis, 747

F.2d at 868. The analysis under this prong is identical to that
the Court would apply when ruling on a notion to dism ss under
Federal Rule of G vil Procedure 12(b)(6) for failure to state a
cl ai mupon which relief can be granted. Wen considering a
12(b)(6) notion, the Court nust accept as true all facts alleged
in the conplaint and any reasonabl e inferences that can be drawn

fromthem See, e.qg., HJ. Inc. v. Northwestern Bell Tel. Co.,

492 U. S. 229, 249-50 (1989); see also Doe v. Delie, 257 F.3d 309,

313 (3d Cr. 2001). dCains by pro se litigants may be di sm ssed
only “if it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.” MDowell v. Delaware State Police, 88 F.3d 188, 189 (3d

Cir. 1996) (quoting Haines v. Kerner, 404 U. S. 519, 520 (1972)).

Furthernore, when a conplaint if filed pro se, a court nust
“apply the applicable |aw, irrespective of whether a pro se

l[itigant has nmentioned it by nane.” Holley v. Dep’'t of Veteran

Affairs, 165 F.3d 244, 247-48 (3d Cr. 1999).
To establish a claimunder 42 U S.C. 8§ 1983, a plaintiff
must “denonstrate a violation of a right secured by the

Constitution and the laws of the United States [and] that the
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al | eged deprivation was conmtted by a person acting under col or

of state law.” WMark v. Borough of Hatboro, 51 F.3d 1137, 1141

(3d Cr. 1995); see Adickes v. S.H Kress & Co., 398 U S. 144,

150 (1970). Although Plaintiff’s conplaint does not cite 8§ 1983,
it does allege that the “Phil adel phia Police violated ny civil
rights.” Conpl. at 1. Plaintiff’s conplaint also states that
the “Phil adel phia Police inflicted severe, permanent injuries to
nmy |l unbar herni ated di sk, neck, knees, and right elbow” [d.
The Phil adel phia police are persons acting “under color of state
law.” In liberally construing Plaintiff’s pleading, the Court
finds that the conplaint states a 8 1983 cl ai m agai nst Def endant
Cty.

Def endant Bank is not a state actor, so Plaintiff nust plead
a civil conspiracy to state a proper 8§ 1983 cl ai m agai nst

Def endant Bank. See Adickes v. S.H. Kress & Co., 398 U. S. 144,

150 (1970). To prove a civil conspiracy under 8§ 1983, a
plaintiff nmust establish (1) the existence of a conspiracy and
(2) a deprivation of civil rights in furtherance of the
conspiracy by a party to the conspiracy. See id. A civil
conspiracy is a “conbination of two or nore persons acting in
concert to commt an unlawful act, or to conmt a |lawful act by
unl awf ul means, the principal elenent of which is an agreenent
between the parties ‘to inflict a wong against or injury upon

another,’” and ‘an overt act that results in damage.’” Adans V.
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Teansters Local 115, 2003 W. 22005708, *6 (E.D. Pa. Aug. 6, 2003)

(quoting Hanpton v. Hanrahan, 600 F.2d 600, 620-21 (7th G

1979), rev'd in part on other grounds, 446 U S. 754 (1980)).

Plaintiff can prove such an agreenent through either direct or
circunstantial evidence. See id. Here, Plaintiff’s conplaint
states that “Sun Bancorp Inc. forwarded |ibel and defamatory
information to both, the Phil adel phia Police and the F.B.1. As a
result, the Philadel phia Police inflicted severe, pernmanent
injuries to [Plaintiff].” Conpl. at 1. This is sufficient to
state a claimof civil conspiracy agai nst Defendant Bank.
Therefore, this factor weighs against dism ssal.

V. CONCLUSI ON

As nentioned above, the Court need not find all Poulis
factors weigh in favor of dismssal. No single Poulis factor
decides the matter. A careful review of all six factors
indicates that the Court nust dismss Plaintiff’s claimwth
prejudice. Plaintiff’'s failure to attend five schedul ed
depositions is inexcusable. Furthernore, Plaintiff has abused
the di scovery process by filing countless notions to conpel while
providing nothing in return. Finally, his inappropriate remarks
regardi ng Defendants’ counsels reveal his bad faith in this
proceedi ng. Al though the Court concludes that the clai mwould
wi thstand a notion to dismss, the first five Poulis factors

wei gh heavily in favor of dismssal. For the reasons stated
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above, Defendants’ notion is granted and Plaintiff’s claimis
di sm ssed with prejudice.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
HECTOR L. HUERTAS ) ClVIL ACTI ON
V.
CITY OF PH LADELPH A, et al. No. 02-7955
ORDER

AND NOW this 26'" day of January, 2005, upon consideration
of Defendants’ Mdtion to Dismiss Plaintiff’s Action Pursuant to
Rul e 37(b) and Rule 37(d) of the Federal Rules of Civil Procedure
(Docket No. 108), Plaintiff’s response thereto (Docket No. 110),
and Defendants’ reply thereto (Docket Nos. 112 & 113), IT IS

HEREBY ORDERED t hat Defendants’ notion is GRANTED.

BY THE COURT:

S/
HERBERT J. HUTTON, S.J.
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