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Presently before the Court is Defendants’ Mdtion in Limne
to Preclude the Testinony of Plaintiff’s Expert Wtness, Dr.
Law ence Kerson. For the reasons di scussed bel ow, the Court
grants Defendants’ Mbtion.
| . BACKGROUND

Plaintiff clains that she was discrimnated agai nst at the
hands of Defendants, her enployer. She argues that because of
her gender, she suffered an adverse enpl oynent action which
effectively derailed her hopes of future pronotion. As a result
of Defendants’ alleged conduct, Plaintiff clainms, she suffered a
debilitating flare-up of her nultiple sclerosis. These events
happened roughly eight years ago. Plaintiff now seeks to present
expert testinony that her workplace stress caused the flare-up.
Def endants deny any i nproper conduct, and chall enge the
adm ssibility of Plaintiff’'s expert witness on nultiple grounds.
This is the second battle fought over Plaintiff's expert. The
first resulted in the exclusion of Plaintiff’s initial expert

W t ness, on the grounds that he was (admttedly) unqualified to



testify about multiple sclerosis. This Court generously granted
| eave to Plaintiff to | ocate another expert before trial.
Plaintiff now offers the testinony and report of Dr. Lawrence
Kerson, an em nently well -educated physician who is undisputedly
well -versed in the relevant field. Defendants challenge Dr.
Kerson’s testinony as unreliable and unfounded. After the
initial briefing on this issue, and after careful scrutiny of Dr.
Kerson’s report and deposition, this Court ordered a Daubert
hearing to further explore the question of admssibility. At the
Daubert hearing, Plaintiff’s counsel presented the Court with a
second, video-taped, deposition of Dr. Kerson in which additiona
guestions were asked of him Rather than waste tinme view ng Dr.
Kerson’s second deposition, the Court ordered the Parties to
submt additional briefs on the issues, taking into account the
new deposition testinony. It is against this backdrop that the
Court now rul es.
1. LEGAL STANDARD

The adm ssibility of an expert’s testinony finds its
keystone in the principle of reliability. The expert mnmust have
used reliable nmethods, enployed reliable facts, and his or her
conclusion nmust naturally and reliably flow fromhis or her
met hodol ogy. FeED. R Evib. 702 al |l ows adm ssi on of expert
testinmony if “(1) the testinony is based on sufficient facts or

data, (2) the testinony is the product of reliable principles and



met hods, and (3) the witness has applied the principles and
met hods reliably to the facts of the case.” Courts focus on the
nmet hodol ogy and its application, rather than on an expert’s

concl usi on, when determning admssibility. Heller v. Shaw

| ndustries, Inc., 167 F.3d 146, 153 (3d GCr. 1999). In the case

of nedical expert testinony, the Court |ooks to several
gui depost s, including whether a proposed expert has good grounds
for his conclusion. See Id. at 156. |In the instant case, Dr.
Kerson bases his conclusions on unreliable facts and on an
unrel i abl e met hodol ogy. G ven the factors discussed bel ow, his
testinony and report nust be excl uded.
[11. ANALYSI S

This Court has been careful to avoid making credibility
determ nations during its analysis. Rather, the Court has
focused on the several guideposts suggested by the Third Grcuit
in determ ning whether Dr. Kerson's testinony should be admtted.
The Court has exam ned whet her Dr. Kerson’s nethodol ogy can be
tested, whether the foundation for his conclusions are solid,
whet her the available scientific literature supports his
concl usion, and whether his differential diagnosis was sufficient
such that, conbined with other factors, Dr. Kerson has good
grounds for his belief. See Id. At 156 (discussing good
grounds). Wi ghed together, the Court is conpelled to conclude

that Dr. Kerson's testinony is inadm ssible.



The underlying theory supporting Dr. Kerson’s concl usion
that stress can cause an exacerbation of MS synptons, is
controversial in the nedical community. The Court has received
studi es which support the notion that stress can exacerbate M5,
al ongsi de studies finding no correlation. Although there is not
a conplete lack of scientific research on this issue, there is
certainly no consensus within the scientific conmunity that
stress can cause Ms flare-ups. Dr. Kerson hinself, in his expert
report, noted that the American Acadeny of Neurol ogy Practice
Handbook “clearly states that the issue of trauma or stress with
regard to [M5] is a controversial and unsubstantiated issue about
which there is conflicting literature.” Kerson Rep. at 2. It is
undi sputed that there is absolutely no identified and accepted
bi ol ogi cal nmechani sm whi ch coul d cause the reaction that
Plaintiff clainms. Although the presence or absence of peer-
reviewed literature and a generally accepted consensus is not
conpletely dispositive on this issue, it is certainly one factor

that the Court nust weigh. See Heller, 167 F.3d at 155 (noting

that a differential diagnosis, properly performed, can overcone
an absence of peer-reviewed literature).

More troubling to this Court is that Dr. Kerson
testified that MSis, by its nature, an unpredictabl e disease,
and al though he was nedically certain that stress caused

Plaintiff's ailnment in this case, he could not discount the



possibility of other sources. Although Dr. Kerson certainly did
not need to discount all other causes for his testinony to be
adm ssible, the fact that M5 is unpredictable illum nates the

i nportance of thoroughly exploring the other potential sources of
Plaintiff’s troubles during his differential diagnosis. The
“met hodol ogy” (for Rule 702 purposes) enployed by Dr. Kerson is
his differential diagnosis of Plaintiff. In review ng an
expert’s differential diagnosis, a district court nust be
somewhat deferential. Like other factors, a differenti al

di agnosis is a guidepost by which the Court wll base its
decision on adm ssibility. 1d. 154. A typical differential

di agnosis will identify pertinent precipitating events, rule out
nmost (but not necessarily all) alternative causes, integrate an
exam nation and nedi cal history, and generally involve sone sort
of |aboratory test. Again, as the standards in all areas of the
imrediate inquiry are flexible, there is no “fixed” nethod of

differential diagnosis. See In re Paoli R R Yard PCB

Litigation, 35 F.3d 717, 758 (3d Cir. 1994) (discussing the
flexibility of differential diagnosis).' In the instant case,
for exanple, Dr. Kerson ordered no | aboratory tests, X-rays, or
MRIs. Mst likely this is because the malady Plaintiff

conpl ai ned of occurred eight years earlier, rendering such

The Court notes that, although this ruling pre-dates the present
i ncarnation of Fed. R Evid. 702, it is still valuable for its discussion of a
district court’s analysis in expert admissibility matters.
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di agnostic tools useless. Dr. Kerson did note in his expert
report, however, that it would have been hel pful for himto have
had access to additional nedical records. See Kerson Rep. at 2.
The Court will not denigrate the value of Dr. Kerson's
differential diagnosis nerely because it |acked any forma
testing, but will certainly take into account the potentially
l[imted value of information that is eight years old, especially
given the lack of any identified biological nmechani sm supporting
Dr. Kerson's theory, and in light of Dr. Kerson’s note that nore
i nformati on woul d be hel pful.

As to the issue of alternative causes, Defendant argues that
there were many potential non work-rel ated causes of Plaintiff’s
flare-up, including sleeping problens and a urinary tract
infection that occurred around the sanme tine as Plaintiff’s
flare-up. Dr. Kerson ruled out some, but not all, of these
alternative causes.? Dr. Kerson exanined Plaintiff’s nedica
hi story, as supported by her nedical files, perfornmed a one hour
exam nation of Plaintiff, and drew his conclusion primarily based
on the tenporal proximty (roughly two weeks) between Plaintiff’s
sel f-di agnosed stress and her M flare-up, and based upon his
experiences in practice, treating other patients with M.

| mportantly, in his examnation of Plaintiff, Dr. Kerson

2Case | aw does not require an expert to rule out all alternative causes.
Heller, 167 F.3d at 156 (holding that district court erred when it required
plaintiff’s expert to rule out all alternative causes of plaintiff’s illness).
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paid relatively little attention to the details surrounding
Plaintiff’s job stress and sl eepl essness - the nost inportant
event according to Plaintiff’s theory of the case. Qher than
accepting Plaintiff’s representation that she was abruptly
denoted, Dr. Kerson did not explore other details of the
incident. Kerson Dep. at 18, attached to PItf.’ s Response as Ex.
B. Dr. Kerson should have explored the circunstances surroundi ng
Plaintiff’s job-related stress nore fully. Buttressing the
Court’s other concerns is the fact that Dr. Kerson exam ned
Plaintiff nearly eight years after her M5 synptons flared-up

Al t hough the Court has no reason to suspect that Plaintiff
enbel li shed (nor would it be appropriate to nmake any such
credibility judgnent at this stage), tinme certainly dins the
menory. In fact, an article cited by the Parties notes that
“recall bias” is one of the many problens preventing researchers
fromfully exploring the connection between stress and fl are-ups.
See Defs. Reply at 4, n. 2. Additionally, in this case, it is
not disputed that Plaintiff has “cognitive” problens. G ven
Plaintiff’s strong reliance on the chronol ogy of events (between
Plaintiff’s job stress and her flare-up), and the short shrift
paid to possible alternative causes, the value of a differential
di agnosi s alone, eight years after the fact, is substantially
weakened. This conclusion is bolstered by the |ack of peer-

reviewed literature supporting a biological relationship between



stress and M5. Furthernore, the lack of any such literature
calls into question Dr. Kerson’s strong reliance on the tenpora
relationship between Plaintiff’s self-reported job stress and her
M5 flare-up, particularly in light of the literature’ s concern
with recall bias and inadequately objective neasures of stress.
In fact, the study that Plaintiff relies upon was specifically
designed to avoid one of the exact problens that the Court is
concerned with here: recall bias. See Tab 2 to Pltf.’s Surrep.
at 7 (“Several nethodol ogical difficulties have hanpered a cl ear
conclusion on [the relationship between stress and M5]. For
exanpl e, nost studies had a retrospective design that probably
introduced recall bias.”). The usefulness of Plaintiff’s study,
therefore, is sonmewhat |limted to the Court. Wile the study
appears to provide evidence of the possibility of the

relati onship between M5 and stress, it highlights a potenti al
reliability issue in Dr. Kerson’s differential diagnosis.

Had Dr. Kerson perfornmed a differential diagnosis on
Plaintiff closely followng a stressful incident at work, the
Court m ght be nore indulgent. But the extensive passage of tine
between the allegedly precipitating cause, the allegedly
resulting effect, and the exam nation renders the foundation of
Dr. Kerson's conclusion sonmewhat unreliable. As the facts
underlying an expert’'s conclusion are subject to the sane

reliability test as all other aspects of the expert’s testinony,



and the facts in this case are the Plaintiff’s nenory of events
t hat happened ei ght years earlier, and a nedical record that Dr.
Kerson admtted could be fuller, the Court must conclude that Dr.
Kerson’s conclusion is based on an unreliable foundation. See
Heller at 155 (“We have held that the reliability analysis
applies to all aspects of an expert’s testinony [including the
facts underlying the opinion].”). Conbined with the conflicting
literature, the unpredictable path of M5 in general, and the
ot her factors discussed above, the Court nust conclude that Dr.
Kerson not be allowed to testify on the issue of danages done to
the Plaintiff.
' V.  CONCLUSI ON

The Court is loathe to endorse a rule that excludes any
evi dence that stress can ever exacerbate Ms; that said, such a
rul e need not be broached in this case. Here, given the absence
of a generally accepted theory of causation by the nedi cal
comunity, the lack of data sufficient to forma reliable
foundation for events that occurred eight years ago given the
concerns highlighted by the nedical literature, the questionable
value of the differential diagnosis in this case, and the general
unpredictability of M5 as a disease the Court nust excl ude

Plaintiff’s proposed expert testinony.

Cl arence C. Newconer, S.J.



