IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE REI D, on behal f of her : Cl VI L ACTI ON
daughter, SHANELLE REID, a m nor
V.

SCHOOL DI STRI CT OF PHI LADELPH A,

and

GREGORY SHANNON, PRI NCI PAL,

BENJAM N FRANKLI N ELEMENTARY :

SCHOCL : NO. 03-1742

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 21, 2005
Plaintiff Mchelle Reid brought this action on behalf of her
15-year-ol d daughter, Shanelle Reid, who has been di agnosed with
“mld mental retardation” and attention deficit hyperactivity
di sorder (“ADHD’). The Reids, filing this action in March 2003,
al | eged six counts agai nst the defendants, the School District of
Phi | adel phia (“School District”) and G egory Shannon, Princi pal
of the Benjam n Franklin Elementary School (“Franklin
El ementary”).
By Order dated February 13, 2004, Counts | (42 U. S.C. § 1983
and IDEA) and Il (Rehabilitation Act) were severed fromthe
remai ni ng counts and tried non-jury; Counts Ill (Equal
Protection), IV (Due Process) and V (Anericans with Disabilities
Act) were stayed pending the outconme of trial, and Count VI
(State |l aw clains) was dism ssed. Summary judgnent on Count |
was entered agai nst the School District in the amount of $10, 000,

and summary judgnent on Count Il was entered in the favor of



Def endant s.?!

Presently before the court are Defendants’ notion for
partial summary judgnent on remaining Counts IIl, IV, and V, and
Plaintiff’s notion for attorney’s fees and costs. Oal argunent
on these matters was heard Novenber 8, 2004.

A. Count IIl1 - Equal Protection

Plaintiff alleges Defendants’ failure to provide Shanelle
with a free and appropriate public education constitutes unlawful
di scrim nation agai nst Shanelle and other children in violation
of the Equal Protection C ause of the Fourteenth Anendnent.

Def endants contend Shanelle is not a nmenber of a suspect or
guasi - suspect cl ass.

Mental |y di sabl ed persons are not a nenber of a suspect or
guasi - suspect class, and state action that discrimnates agai nst

themis subject only to rational basis review. ( eburne v.

Cl eburne Living Center, Inc., 473 U S. 432, 442 (1985).

Plaintiff has failed to show the absence of a rational basis for
Def endants’ actions. There being no issue of material fact on
this question, Defendants’ notion for summary judgnent on Count
1l is granted.
B. Count |1V - Procedural Due Process

Plaintiff alleges Defendants’ conduct, policy, and practices

violated Plaintiff’s rights under the Due Process C ause of the

! See the court’s previous opinion in Reid ex rel. Reid v.

School Dist. of Philadel phia, No. Cv.A 03-1742, 2004 W. 1926324
(E.D. Pa. Aug. 27, 2004).




Fourteenth Amendnent. Plaintiff contends Defendants failed to
tinmely performtheir duties under state and federal statutes and
willfully delayed her due process rights. Plaintiff relies on

WB. v. Matula, 67 F.3d 484 (3d Cir. 1995), for the proposition

t hat Defendants’ violation of |IDEA also constitutes a violation
of procedural due process. Defendants argue that although the
court found themin violation of the IDEA, Plaintiff failed to
show addi ti onal damages resulting fromthe failure to evaluate
S.R in the 7" grade as opposed to the 8'" grade.

Al though Plaintiff conplained of Defendants’ conduct towards
S.R beginning in the 2" grade, Defendants’ failure to eval uate
S.R in violation of the IDEA first occurred during the 7"
grade. Plaintiff had previously entered into two settlenents
wi th Defendants renedying the alleged harms S.R suffered prior
to the 7'" grade, so damages that occurred prior to the 7" grade
are irrelevant to this action. Plaintiff has shown no evi dence
of additional damage from Defendants’ failure to eval uate her
until 8'" grade. There being no issues of nmaterial fact on this
guestion, Defendants’ notion for partial sumrmary judgnent on
Count 1V is granted.
C. Count V - Anericans with Disabilities Act

Plaintiff alleges she is a qualified individual with a
disability under Title Il of the Anericans with Disabilities Act
(“ADA’) and that Defendants’ actions constitute a pattern and

practice of failing to provide students |ike Shanelle with a free



and appropriate public education in violation of the ADA
A claimfor discrimnation under the ADA parallels a claim

under 42 U. S.C. Section 504. Jereny H v. Munt Lebanon School

Dist., 95 F.3d 272, 278-279 (3d Cir. 1996). Summary judgnent for
Def endants was previously granted on the Section 504 claim
because Plaintiff failed to prove she was excluded from any
school activities available to all students, or that she was
treated differently by School District officials because of her
disability. For the sane reason, Defendants’ notion for summary
j udgnment on Count V is granted.
D. Attorney’'s Fees and Costs

Plaintiff noves for attorney’ s fees and costs pursuant to 20
U.S.C. Section 1415(i)(3)(B) and 42 U.S.C. Section 1988.2 A
plaintiff is considered a prevailing party under the IDEA if she
prevails on "any significant issue in litigation which achieves
sone of the benefit the parties sought in bringing suit.”

VWheel er by Wheel er v. Towanda Area School Dist., 950 F.2d 128,

131 (3d Gr. 1991) (quoting Hensley v. Eckerhart, 461 U S. 424,
434 (1983)). The Third Grcuit applies a two-part test: 1)
whet her the plaintiff achieved relief; and 2) whether there is a

causal connection between the litigation and the relief fromthe

2 Section 1415(i)(3)(B) states:

In any action or proceedi ng brought under this section,
the court, in its discretion, nay award reasonabl e

attorneys' fees as part of the costs to the parents of
achild with a disability who is the prevailing party.
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defendant. Institutionalized Juveniles v. Secretary of Pub.

Welfare, 758 F.2d 897, 910 (3d Cir. 1985).

Def endants argue plaintiff failed on all but one claim and
is therefore not a prevailing party. Plaintiff contends she has
achieved relief by prevailing under the IDEA claim she was
awar ded judgnment in the anpunt of $10,000, and defendants agreed
to certain provisions to accoombdate S.R ’'s special needs. These
out cones were obviously the result of Plaintiff’s litigation.

“As long as a plaintiff achieves sone of the benefit sought in a
| awsuit, even though the plaintiff does not ultimately succeed in
securing a favorable judgnent, the plaintiff can be consi dered
the prevailing party for purposes of a fee award.” \Wheeler, 950
F.2d at 131-132. Under this standard, Plaintiff is a prevailing
party entitled to attorney’s fees.

Attorney’'s fees in | DEA cases are determ ned by cal cul ating
a “lodestar”, i.e., multiplying a reasonable hourly rate by a
reasonabl e nunber of hours. The same analysis is used in
awarding fees to a prevailing party in a Title VII action. See

Hensley v. Eckerhart, 461 U S. 424, 433 (1983). The plaintiff

must provide the court with adequate docunentation for the hours

and rates requested. See Hensley, 461 U S. at 433.

Whet her the | odestar is reasonabl e depends on several
factors. The court take nmust take into account the extent of
success achieved by the prevailing party, and the award nust be

reasonabl e in conparison to the scope of the litigation and the



relief sought. Hensley, 461 U S. at 438; Washington v.

Phi | adel phia County Court of Comon Pleas, 89 F.3d 1031 (3rd G

1996) (fees discounted by fifty percent for partial |ack of
success). Upon objection by the opposing party, the court nust
excl ude any hours that are "excessive, redundant, or otherw se
unnecessary." Hensley, 461 U S. at 434. Hourly rates nust be
reasonabl e conpared with rates billed and paid in the marketpl ace
for simlar services rendered by | awers of conparable skill,

experience and reputation. Rode v. Dellarciprete, 892 F.2d 1177,

1183 (3d. Gr. 1990). Plaintiff bears the burden of show ng the

requested rates are reasonable. Wshington, 89 F.3d at 1035.

Plaintiff’s requested | odestar is shown in Table 1

Table 1 - Plaintiff’'s | odestar cal cul ati on

Att or ney Hours Hourly Att or ney Firmtota
rate subtotal s
Mar k Fr ost 228. 45 $350 $79, 957. 50
Donnamari e Davi s 229. 25 $150 $34, 387. 50

457.70 hrs

$114, 345. 00

Plaintiff supports the |odestar calcul ation by decl arations
attesting to the local market rate for this type of litigation
Def endants object to the hourly rate, as well as the total hours
expended, as excessive. Plaintiff’s |odestar is nore than el even
times greater than the nmonetary award of $10,000. Plaintiff
contends the lodestar is justified by the additional value of her
efforts to force Defendants’ conpliance with previous

settlenents, including 174.2 hours of previously awarded



conpensatory education that had not yet been provided when
judgnment was entered for Plaintiff.

Plaintiff’s | odestar is unreasonable. The hourly rate of
$350 is at the high end of the range for simlar work in the
| ocal marketplace, and Plaintiff sonmetinmes enpl oyed a second
attorney unnecessarily (e.g., in depositions). The success
achieved by Plaintiff was far less than total. |In addition to
conpensatory damages, Plaintiff sought a declaratory judgnent and
punitive damages on six separate counts. Partial summary
j udgnment was entered for Defendants on all but one count, and no
puni tive damages were awar ded.

Plaintiff spent many hours re-litigating settled issues.
Plaintiff had previously entered into two settlenents with
Def endants renmedying the alleged harns S.R suffered prior to the
7th grade. Only the post-settlenent conduct of Defendants during
the 7'" grade and beyond was relevant to this litigation.
Attorney’'s fees were awarded to Plaintiff in both prior
settlenments; Plaintiff is not entitled to additional fees for re-
l[itigating them here. For these reasons, Plaintiff’s |lodestar is
reduced by one-half, for a total of $57,172.50.

Plaintiff also requests costs in the amount of $7,060. 27.
At the request of the court, Plaintiff submtted invoices and
receipts in support. More than half the costs were expended for
Plaintiff’s expert wtness, who exam ned the child and opi ned on

various relevant matters. Mst of the remaining costs were



expended on depositions. Costs in the anmobunt of $227.54 for
copyi ng, express delivery, courier services, postage, and faxes
are disallowed. Plaintiff is awarded $6, 832. 73 in rei nbursenent
for costs.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE REI D, on behal f of her : Cl VI L ACTI ON
daughter, SHANELLE REID, a m nor

V.

SCHOOL DI STRI CT OF PHI LADELPHI A,
and

CGREGORY SHANNON, PRI NCI PAL,
BENJAM N FRANKLI N ELEMENTARY

SCHOOL : NO.  03-1742

ORDER
AND NOW this 21st day of January 2005, for the reasons

stated in the foregoing nenorandum it is hereby ORDERED that:

1. Defendants’ notion for partial sumrary judgnent on

Counts I, IV, and V is GRANTED

2. Plaintiff shall be awarded $57,172.50 in fees and

$6, 832. 73 in costs.



[/ s/ Norma _Shapiro

Norma L. Shapiro, S.J.
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