IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DORI S GRAHAM : CIVIL ACTI ON
V.
G ANCARLO BAROLAT, M D.. et al. : No. 03-2029

MVEMORANDUM AND ORDER

HUTTON, S.J. January 12, 2005

| . BACKGROUND

On March 28, 2003, Plaintiff, Doris Graham initiated this
suit agai nst Defendants G ancarlo Barolat, MD., (“Barolat”) and
Thomas Jefferson University Hospital (“Hospital”), alleging
injuries arising out of a series of surgeries performed on
Plaintiff by Dr. Barolat. Plaintiff clains, anong other things,
that Dr. Barolat negligently failed to renove a Dacron pouch
after surgery and this failure caused her to undergo a second
surgery to renove the pouch. In preparation for trial, al
parties deposed Plaintiff’'s expert, Dr. Charles Rawl ings, on June
7, 2004. Plaintiff plans to introduce Dr. Rawlings’ video
deposition at trial, in lieu of live testinony, pursuant to
Federal Rule of G vil Procedure 32(a). Here, Plaintiff and both
Def endants ask the Court to rule on objections nmade during the
vi deo deposition.

1. LEGAL STANDARD

Federal Rule of G vil Procedure 26 requires a party disclose

the identity of any expert wi tnesses they plan to use at trial.



See Fed. R Cv. P. 26(a)(2). The rule also requires the party
to submt a witten report containing the “conplete statenent of
all opinions to be expressed, the basis and reasons therefor,”
and the data considered in formng these opinions. See id. A
party must supplenment this report if the party learns that the
information disclosed is inconplete or incorrect. See Rule
26(e). Specifically, “with respect to testinony of an expert
fromwhoma report is required . . . the duty extends both to
information contained in the report and to information provided
t hrough a deposition of the expert.” Fed. R Gv. P. 26(e).
Fail ure to supplenent can |l ead to the exclusion of the evidence
at trial.

The Third Grcuit has stated that district courts should
consider the follow ng four factors before excluding testinony
for failure to conply with pre-trial requirenents: 1) “the
prejudice or surprise in fact of the party agai nst whomthe
excl uded wi tnesses woul d have testified,” 2) “the ability of that
party to cure the prejudice,” 3) “the extent to which waiver of
the rule [at i1ssue] would disrupt the orderly and efficient trial
of the case or of other cases in the court,” and 4) “bad faith or

Willfulness in failing to conply with the court’s order.”

Bowersfield v. Suzuki Mtor Corp., 151 F. Supp. 2d 625, 631-32

(E.D. Pa. 2001) (quoting DeMarines v. KLM Royal Dutch Airlines,

580 F.2d 1193, 1201-02 (3d Cr. 1978)). Furthernore, this Court



has noted that “‘testinony of an expert on matters within the

expert’s expertise but outside of the expert’s report is not only
perm ssible at trial, but the exclusion of such testinony nay be
reversible error. . . . An expert nmay testify beyond the scope of

his report absent surprise or bad faith.”” Bowersfield, 151 F

Supp. 2d at 631 (quoting Fritz v. Consolidated Rail Corp., 1992

W. 96285, *3 (E.D. Pa. 1992)).

111. DI SCUSSI ON

A. Testinbny Reqgardi ng a Suppl enental Expert Report and
Physi cal Exam nati on

Al'l parties concede that Dr. Rawlings conpl eted an expert
report on August 26, 2002. Plaintiff provided copies of this
report to Defendants’ respective counsels. However, at the video
deposition, Dr. Rawings referred to a second report dated
Cct ober 21, 2002. Apparently, Dr. Rawl i ngs conducted a physi cal
exam nation of Plaintiff on Cctober 21, 2002 and anended his
initial report to reflect this exam It is unclear fromthe
record before the Court whether Plaintiff received a copy of the
suppl emental report before Dr. Raw i ngs’ deposition. Defendants
did not receive a copy of the supplenental report, nor did the
Def endants | earn of the physical examuntil Dr. Raw ings’
deposition. Defendants now seek to strike all references to the
suppl emental report and the exam nation on Cctober 21, 2002.

Def endants allege that this testinony is outside the scope

of the original expert report and its probative value is
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substantially outwei ghed by the danger of unfair prejudice under
Federal Rule of Evidence 403. Plaintiff argues that Defendants
will not be unfairly prejudi ced because she will not introduce
t he suppl enental report or any specifics of Dr. Rawl i ngs’
exam nation into evidence at trial. Plaintiff also notes that
Dr. Rawings stated in his deposition that his examnation did
not alter his original opinion in any way. According to
Plaintiff, any error in failing to notify Defendants of
Plaintiff’s examis harm ess. Because Plaintiff has stated that
she will not introduce the second report at trial, the only
remai ni ng expert report is the one dated August 26, 2002. The
Court nust now determne if the testinony regarding the
exam nation, which is outside the scope of the August report, is
adm ssi bl e under the Third Crcuit test.

Def endants al |l ege that news of the exam nation was not only
a surprise, but also prejudiced themin tw ways. They all ege
that they woul d have prepared questions for Dr. Raw i ngs
regardi ng his exam nation of Plaintiff for the deposition.
Def endants al so argue that they chose not to have liability
experts examne Plaintiff because Dr. Raw ings did not exam ne
Plaintiff. Wile the Court is not persuaded by the second
argunent, it does find weight in the first regardi ng preparation
for the deposition. This deposition is to serve as Defendants’

cross examnation at trial. Defendants were prejudi ced by not



having the information regarding the exam nation. Regarding the
possibility to cure, Plaintiff argues Defendants could have
guestioned Dr. Rawl i ngs about the exam nation on cross or
requested to depose himagain. Wiile this nay be true, Plaintiff
of fers no explanation why she failed to deliver copies of the
suppl enental report to Defendants before the deposition.

Al t hough the Court finds no bad faith or willful ness on the part
of Plaintiff, and the introduction of this evidence is not |ikely
to disrupt the proceedings, the possible prejudice to Defendants
in admtting this evidence is high. Additionally, given the
[imted nature of the testinony regarding the exam nation, and
the fact Plaintiff admts that Dr. Rawl i ngs exam nation did not
alter his opinion, the Court finds the probative value of this
testinmony quite low. Accordingly, Defendants’ notions to strike
all references to a second report and the exam nation on Cctober
21, 2002 are granted.

B. Testinobny Reqgarding Al eged Harm Caused by Surgery to Renpve
t he Dacron Pouch

Def endants al so object to Dr. Raw ings’ testinony on the
al | eged harm caused by the surgery to renove the Dacron pouch
Def endants specifically object to portions of both the direct and
re-direct exam nation. Regarding the direct exam nation, they
allege that Dr. Rawings’ testinony is speculative and in
response to a | eading question. During the direct exam nation,

Plaintiff’s counsel asked Dr. Rawings if it was “possible that
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the surgery that Dr. DeGood did may have in fact caused M.
Grahamto experience further pain in the area of her chest and
clavicle?” Dep. Tr. at 44. This question is a perm ssible

| eadi ng question asked to devel op previous testinony regarding
the timng of the renpoval of the device. See Dep. Tr. at 43.
Def endants al so argue that this question and answer shoul d be
stricken as specul ative because it does not neet the standard to
prove causation in a nmedical mal practice case through expert
testinony. This Court has noted that “‘expert testinony is
adm ssi ble when, taken in its entirety, it expresses with
reasonabl e certainty’ that the nmal practice ‘was a substanti al

factor’ in causing the injury”. Lillis v. Lehigh Valley Hosp.

1999 W 718231, *7 (E.D. Pa. 1999) (quoting Kravinsky v. G over,

396 A 2d 1349, 1356 (Pa. Super. 1979)). Therefore, it is
necessary for the Court to consider both the testinony on direct
and re-direct to determne if the testinony as a whole neets the
requi red standard.

On re-direct, Plaintiff’s counsel asked if Dr. Raw ings had
an opinion “to a reasonabl e degree of nedical certainty” on the
cause of Plaintiff’s current pain. See Dep. Tr. at 70. Dr.
Rawl i ngs clearly stated it was “the fact that the Dacron pouch
was left in and then required a second surgery to renove it.”
Id. at 71. Therefore, taken as a whole, the testinony is not

specul ative as it neets the standard for adm ssi bl e expert



testinony. Defendants also allege that the testinony on re-
direct is beyond the scope of the cross exam nation. The Court
notes that the testinony on re-direct fits well within the scope
of the cross exam nation. Defendant Barol at’s counsel asked
several questions regarding the possible ease or difficulty of
renmoval , what circunstances m ght nake renoval nore painful, and
possible injuries that could result fromrenoval during the cross
exam nation. See Dep. Tr. at 59, 60, 63. In doing so,

Def endant s opened the door to further questioning on pain from
removal on re-direct. Therefore, Defendants’ notions to strike
are deni ed.

C. Testi nony Regar di ng Possi bl e Harm From Renpvi ng Dacr on Pouch
at Earlier Date

Plaintiff requests a ruling on Defendant Hospital’s
objection to Dr. Rawlings’ testinony regardi ng whether renoval of
t he pouch by Dr. Barolat woul d have harned Ms. Graham See Dep
Tr. at 46. The testinony follows directly fromstatenments Dr.
Rawl i ngs made in his expert report. Additionally, neither
Def endant filed an objection to this testinony. Accordingly,
Plaintiff’s notion to admit this testinony is granted.

D. Testinobny Regarding Way Dr. Barolat Did Not Tell Plaintiff
He Left the Dacron Pouch in Her Body

Def endants next ask the Court to strike the portion of the
re-direct where Dr. Rawings stated that he could think of no

reason why Dr. Barolat did not tell Ms. G ahamthat he left the



pouch in her body. See Dep. Tr. at 71. Defendants object to
this testinony on the grounds that it is beyond the scope of the
expert report and beyond the scope of the cross exam nation. A
review of the cross exam nation reveals that it is well within
the scope of the cross. During the cross exam nation, Defendant
Barol at’ s counsel asked Dr. Rawl i ngs questions regarding Dr.

Barol at’ s operative notes and the absence of a notation regarding
renmoval of the Dacron pouch. See Dep. Tr. at 53-55. Defendant’s
counsel al so questioned Dr. Rawl i ngs on additional ways Dr.

DeGr ood! coul d have determ ned the cause of the mass in
Plaintiff’s body. See id. The Court finds that this |ine of
gquestioning opened the door for Plaintiff’s counsel to ask on re-
direct whether Dr. Rawlings could think of a possible reason why
Dr. Barolat did not tell Ms. Gahamthat he left the pouch in her
body. Since the testinony at issue was in direct response to a
line of questioning on cross, the Court need not determ ne
whether it was within the scope of the expert report. Defendants
opened the door to this line of questioning; therefore,

Def endants’ notions to strike are deni ed.

D. Testi nony Regarding the Standard for Inform ng a Patient
that Sonething was Left in Her Body

Finally, Defendants nove to strike the portion of Dr.

Raw i ngs testinony regarding the standard for inform ng a patient

! Dr. DeG ood renoved the Dacron pouch pouch fromPlaintiff’s
body in a surgical procedure on March 30, 2001.
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that sonmething was left in her body. See Dep. Tr. at 32-34.

They object on the grounds that the testinony is irrelevant and
beyond the scope of the expert report. Evidence is relevant if
it has a tendency to make the existence of any fact that is of
consequence to the outconme of the action nore probable or |ess
probable than it would be wi thout the evidence. See Fed. R

Evid. 401. Here, if it is true that Dr. Barolat was negligent in
failing to tell Plaintiff that the pouch was in her body, it is
nore probable that he was negligent in failing to renove the
pouch. Therefore, the testinony at issue is relevant.

Al t hough the evidence is relevant, the Court notes that this
testinmony is outside the scope of Dr. Raw i ngs’ expert report.
Nowher e does the report discuss Dr. Barolat’s conmunication with
Ms. Graham or the standard of care involving communication with a
patient. However, in applying the Third Grcuit’s four part
test, Defendants fail to make a convincing argunment that they
were legitimately surprised or prejudiced by this |line of
guestioning. They should have expected this testinony given the
fact that Dr. Rawings report nentioned the absence of any notes
regardi ng renoval of the Dacron pouch. Defendants al so attenpted
to cure any surprise on cross exam nation by asking if Plaintiff
and Dr. DeG ood could have called Dr. Barolat to inquire about

the cause of the nass in her chest. See Dep. Tr. at 54; see also

supra Part C. Additionally, waiver of the rule would not disrupt



the proceedings and there is no bad faith by the Plaintiff.
Therefore, Defendants’ nobtions to stri ke are deni ed.

V. CONCLUSI ON

For the reasons stated above, Defendants’ notions are
granted in part and denied in part. Plaintiff's notion is
gr ant ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DORI S GRAHAM : ClVIL ACTI ON
V.
G ANCARLO BAROLAT, M D., et al. No. 03-2029
ORDER

AND NOW this 12th day of January, 2005, upon consideration of
Plaintiff’s Mtion for Rulings on Video Deposition bjections
(Docket No. 48), Defendant Thomas Jefferson University Hospital’'s
response thereto (Docket No. 50), Defendant Thomas Jefferson
University Hospital’s Motion in Limne to Preclude and/or Strike
Portions of the Videotaped Trial Deposition of Charles Raw i ngs,
M D. (Docket No. 49), Defendant G ancarlo Barolat’'s Answer to
Plaintiff’s Mdtion for Rulings on Video Deposition Objections and
Cross-Mdtion in Limne to Strike Portions of the Videotaped Tri al
Deposition of Charles Rawlings, MD. (Docket No. 51), and
Plaintiff’s response thereto (Docket No. 54), IT IS HEREBY ORDERED
t hat :

(1) Defendants’ notions to strike pages 13 (lines 3-25), 14
(lines 1-6), 44 (lines 20-25), and 45 (lines 1-22) are GRANTED,

(2) Defendants’ notions to strike pages 44 (lines 2-13), 70

(lines 4-25), and 71 (lines 1-7) are DEN ED;
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(3) Plaintiff’s notion to admt pages 45 (lines 23-25) and 46
(lines 1-8) is GRANTED

(4) Defendants’ notions to strike page 71 (lines 8-22) are
DENI ED;

(5) Defendants’ notions to strike pages 32 (lines 6-25), 33

(lines 1-25), and 34 (lines 1-5) are DEN ED

BY THE COURT:

s/

HERBERT J. HUTTON, S.J.
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