I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALVI N RI CCl ARDI , : ClVIL ACTI ON
Pl aintiff, :

V.
AVERI QUEST MORTGAGE COVPANY,
Def endant . : NO. 03- CV-2995

MVEMORANDUM AND ORDER

J. M KELLY, J. JANUARY 10, 2005

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

After a non-jury trial and a review of the pleadings filed
by the parties in the above captioned matter, the Court makes the

foll owi ng Findings of Fact, Conclusions of Law and deci si on.

. EILNDINGS OF FACT

1. Plaintiff Alvin Ricciardi (“Plaintiff”) was not a
credi bl e wi tness.

2. I n August, 2002, Plaintiff spoke with Aneriquest
Mort gage Conpany (“Aneriquest”) to refinance his loans with
Cendant Mortgage and Nati onal Penn Bank.

3. The purpose of the early disclosures were to conmuni cate
the initial terns and type of programto the borrower.

4. The early disclosures were nailed to Plaintiff on August

30, 2002.



5. Plainti ff has a Bachel or of Busi ness Admnistration in
Account i ng.

6. Plaintiff also has a conputer programm ng degree.

7. The loan closing took place on Septenber 11, 2002.

8. At the loan closing, Plaintiff signed a Fannie Mae
Request for Verification of Enploynent that indicated he was
enpl oyed as an internet advisor.

9. At the loan closing, Plaintiff certified on the Uniform
Resi dential Loan Application that he was an internet advisor and
that his Base Enploynment |Inconme was $4500. 00 per nonth.

10. Plaintiff falsely represented to Ameri quest that he was
enpl oyed.

11. Plaintiff signed the Mdrtgage at the | oan cl osing.

12. Plaintiff signed the Fixed Rate Note at the | oan
cl osi ng.

13. By signing the Fixed Rate Note, Plaintiff agreed to a
| oan from Aneriquest in the amount of $180,900.00 to be repaid in
equal nmonthly installnments of principal and interest in the
amount of $1360.19 per nmonth for thirty years.

14. Plaintiff signed the Borrower’s Acknow edgnent of Fi nal
Loan Terns and received a copy of the docunents at the |oan
cl osi ng.

15. Plaintiff knew his annual percentage rate of 8.824% and



interest rate of 8.259% when he signed the | oan docunents.

16. Plaintiff knew the anmount of his nonthly paynments of
$1360. 19 when he signed the | oan docunents.

17. Plaintiff had an opportunity to exam ne every docunent
at the |l oan cl osing.

18. Plaintiff knewthe terns of his |loan with Aneriquest.

19. Plaintiff had an opportunity to ask questions about the
docunents he was presented at the | oan cl osing.

20. Plaintiff did not refuse to sign the | oan docunents.

21. Plaintiff did not tell Ameriquest at the |oan cl osing
that he wanted different |oan terns.

22. Plaintiff signed the docunent captioned, “Understanding
Your Loan,” which instructed himnot to rush.

23. It was inportant to Plaintiff to get cash fromthe | oan
w th Anmeriquest because, at the tinme, Plaintiff was runni ng out
of noney.

24. Plaintiff needed the cash fromthe |loan to continue to
pay his |iving expenses.

25. Plaintiff did not walk out before the end of the | oan
cl osi ng because he needed the cash fromthe |oan with Anmeriquest.

26. Plaintiff signed the Truth in Lending D sclosure
St at enment .

27. Plaintiff did not ask Anmeriquest about any of the

information contained in the Truth in Lending D sclosure



St at enment .

28. Plaintiff admts that he received a notice from
Ameri quest providing himwith a one week cancell ation period for
t he | oan.

29. Plaintiff was notified of this one week cancellation
period on Septenber 11, 2002.

30. The Truth in Lending Disclosure provided to Plaintiff
accurately displayed the finance charge.

31. The Total of Paynents section of the Truth in Lending
Di sclosure Statenent provided to Plaintiff accurately
communi cated the total paynents to be nade on the | oan.

32. The Anmpunt Financed section of the Truth in Lending
Di sclosure Statenent provided to Plaintiff accurately
communi cated the anount financed.

33. Plaintiff signed the HUD-1 Settlenent Statenent at the
| oan cl osing, which presented the settl enent charges.

34. Addendum A to the Manual of Title Insurance allows a
title conpany to charge a basic rate of $1,263.75 for | oans which
are in the anmount of $180, 001.00 through $181, 000. 00.

35. Sections 6.1, 6.6 and 6.8 of the Manual of Title
| nsurance aut hori ze endorsenent charges of $50.00 each.

36. Plaintiff was charged a basic rate of $1263.75 pl us
endorsenents totaling $150.00 for the Title |Insurance by Express

Fi nancial Services, the title insurance conpany (the “Title



| nsurance Conpany”).

37. Plaintiff provided no evidence or testinony that he
provided a prior title insurance policy to Ameriquest.

38. Plaintiff did not provide a prior title policy to
Aneri quest .

39. Anmeriquest charged Plaintiff $50.00 for each of three
endorsenments that were placed by the Title Insurance Conpany on
Plaintiff’s Title Insurance Policy.

40. Plaintiff did not provide any credi bl e evidence or
testinony that the appraisal costs were unreasonabl e.

41. Aneriquest provided Plaintiff with all the materi al
di sclosures relating to the | oan.

42. On March 3, 2003, Plaintiff, through counsel, sought to
rescind his oan with Anmeri quest.

43. Aneriquest denied Plaintiff’s March, 2003 request to
rescind the | oan.

44, At the loan closing, Plaintiff was expressly advised
not to rely upon any oral representations.

45. I n the Understanding Your Loan notice, Plaintiff was
advised, “Don’'t feel rushed. Don’t rely on any representations
that are not in witing. Take your tine.”

46. Plaintiff signed and admtted readi ng the Understandi ng
Your Loan notice prior to the conpletion of the |oan cl osing.

47. In an Inportant Notice to Borrowers, Plaintiff was



advi sed:
To protect you (Borrower(s)) and us
(Lender) from m sunderstandi ngs or
di sappoi ntnents, any agreenents we have
reached covering this [ oan transaction
are contained in the | oan docunents you
have signed today. Your |oan docunents
are the conplete statenent of the | oan
agreenent reached between us.

48. Plaintiff acknow edged that he read and signed the
I mportant Notice at the |oan closing.

49. Plaintiff never told Ameriquest that the
certification in the Uniform Residential Loan Application,
whi ch indicated that he was an internet advisor with a Base
Enpl oynent | ncome of $4500.00 per nonth, was incorrect.

50. Plaintiff’s loan file did not include any
i nformati on that he was receiving unenpl oynent conpensati on.

51. Plaintiff’s loan file contained a handwitten note
with Plaintiff’s signature that read, “I, Alvin Ricciardi,
make $4500.00 nonthly as an internet advisor.”

52. Plaintiff’s representations to Ameriquest that he
was enpl oyed as an internet advisor in Septenber, 2002 were
fal se.

53. Plaintiff’s representations to Ameriquest that his
nmonthly i ncome was $4500. 00 i n Septenber, 2002 were fal se.

54. Aneriquest granted the loan in reliance of

Plaintiff's certification in the Uniform Residential Loan

Application that the information contained in the application
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I's true and correct.

55. Aneriquest has incurred attorney’s fees and costs in
t he anount of $9220.00 defending this matter.

56. Plaintiff has not nade a nortgage paynent since
February, 2003.

57. Interest has accrued on Plaintiff’s loan in the
amount of $1243.45 per nonth for 18 nonths for a total of

$22, 382. 10.

1. CONCLUSI ONS OF LAW

1. The Truth in Lending Act (“TILA"), 15 U.S.C. 8§ 1601,
et seq., has not been violated because TILA disclosures
provided to Plaintiff are accurate and in conpliance with the
Manual of Title Insurance. See Manual of Title Ins. Rating
Bureau of Pa., as anmended through July 1, 2002.

2. The Title Insurance charges are in conpliance wth
Addendum A to the Manual of Title Insurance, which allows a
title conpany to charge a basic rate of $1,263.75 for loans in
t he amount of $180, 001. 00 t hrough $181, 000. 00. See Manual of
Title Ins. Rating Bureau of Pa., as anended through July 1,
2002. Aneriquest properly charged Plaintiff a basic rate of
$1263. 75 for his receipt of the $180, 900. 00 | oan.

Ameriquest’s Title Insurance endorsenent charges were in

conpliance with the Manual of Title Insurance. Sections 6.1,



6.6 and 6.8 of the Manual of Title Insurance authorize

Aneri quest’s charge of $50.00 each, for a total of $150. 00,
for the three endorsenents that were placed by the Title

I nsurance Conpany on Plaintiff’s Title Insurance Policy. 1d.

As the Title Insurance charges conplied with the Manua
of Title Insurance, they were reasonabl e charges. The charges
were not a cost of the | oan and shoul d not be included by
Ameriquest in the calculation of the finance charge. 15
US C 8§ 1605(e); see also 12 CF.R 226.4(c). Therefore,
Ameri quest properly excluded the Title Insurance charges from
its calculation of the Truth in Lending finance charge. See
Id.

3. Plaintiff did not sufficiently establish that
Ameriquest’s charge of the basic rate for Title Insurance was
unreasonable. Only where the Title Insurance charge is
unreasonable will that portion of the cost which is excessive
be included in the finance charge. See 12 C F. R 226.4(c);

see al so, Johnson v. Know Fin. Goup, L.L.C., Cv. A No. 03-

378, 2004 U.S. Dist. LEXIS 9916, at *26-27 (E.D. Pa. May 26,
2004) .

4. In Plaintiff’s conplaint, he contends that he was
eligible for the reissue rate when charged for Title
I nsurance. Section 5.3 of the Manual of Title Insurance

provi des that a purchaser of a title insurance policy is



entitled to a reissue rate only if evidence of the earlier
policy is produced. See Manual of Title Ins. Plaintiff did
not produce an earlier policy. Plaintiff was not entitled to
a reissue or refinance rate because he did not provide
evidence of a prior title policy to Aneri quest.

Plaintiff contends the cost of his appraisal was
unreasonabl e. The cost of property appraisal is specifically
excluded fromthe cal cul ation of the finance charge. 15 U. S.C.
8§ 1605(e)(5). Only where the appraisal cost is unreasonable
will that portion of the costs which is excessive be included
in the finance charge. See 12 CF. R 226.4(c); see also,

Johnson v. Know Fin. Group, 2004 U S. Dist. LEXI S 9916, at *26-

27. Plaintiff did not provide any credi ble evidence or
testinony that the appraisal cost was unreasonable. The
apprai sal cost of $300.00 was a reasonabl e charge and shoul d
not be included in the calculation of the finance charge. 1d.
5. Plaintiff’s rescission was untinely. Under the Truth
in Lending Act, Plaintiff had “until mdnight of the third
busi ness day follow ng the consummati on of the transaction” to
rescind the loan. See 15 U.S.C. § 1635(a). Pursuant to
8 1635(a), Plaintiff had three business days fromthe | oan
closing, until Septenber 14, 2002, to rescind the |oan at
I ssue. Aneriquest further provided Plaintiff with a one week

cancel lation period for the loan. Plaintiff, therefore, had



one week fromthe | oan closing, until Septenber 18, 2002, to
rescind the loan. Plaintiff did not seek to rescind the | oan
until March, 2003, well after the rescission periods allowed
under TI LA and by Anmeri quest.

6. Plaintiff is not entitled to rescind his loan wth
Ameri quest Mortgage Conpany. Plaintiff has not proven any
materi al disclosure violations. Plaintiff knew the terns of
his | oan, including the annual percentage rate, at the tine of
cl osi ng.

Under TILA, a borrower’s right to rescind is extended from
three days to three years only if the lender failed to provide
material disclosures or if the material disclosures were
i naccurate. 15 U S.C. 8 1635(f); 12 CF. R 8 226.15(a)(3). As
TI LA di scl osures provided to Plaintiff were accurate, Plaintiff
di d not have an extended right to rescind the |oan.

Regardl ess of tineliness, Aneriquest properly denied
Plaintiff’s March, 2003 request to rescind the | oan because the
di scl osures were accurate.

7. Plaintiff clains he is entitled to relief under §
201-2(4)(v), (xv), and (xxi) of the Pennsylvania Unfair Trade
Practices Act and Consumer Protection Law (“UTPCPL").

Pennsyl vani a courts have held that “every plaintiff asserting a
private cause of action under the UTPCPL nust denonstrate

hi s/ her justifiable reliance on the m srepresentation or
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wrongful conduct” of the defendant. See Toy v. Metropolitan

Life Ins. Co., 2004 PA Super. 404, 27 (Pa. Super. C. 2004).

As we discredit Plaintiff’s testinony regarding
m srepresentati ons made by Aneriquest, there was no violation
of TILA that could trigger a claimunder UTPCPL

8. Aneriquest sustained danages as a result of
Plaintiff’s fraudul ent conduct. Under Pennsylvania |aw, the
el ements of fraud are as follows: (1) a representation; (2)
that is material to the transaction at issue; (3) nade fal sely,
wi th knowl edge of its falsity or recklessness as to whether it
was true or false; (4) nade with the intent of m sl eading
another into relying onit; (5) justifiable reliance on the
m srepresentation; and (6) the resulting injury was proxi mately

caused by the reliance. Gbbs v. Ernst, 647 A 2d 882, 889 (Pa.

1994) .

Plaintiff intentionally m srepresented the material facts
of his enploynent in Septenber, 2002, in order to secure the
benefits of the loan from Aneriquest. Plaintiff was running
out of noney, so he represented that he was gainfully enpl oyed
when, in fact, he was not. Aneriquest justifiably relied on
Plaintiff’s multiple msrepresentations that in Septenber,

2002, he was enployed as an internet advisor with a nonthly
i ncome of $4500.00. Plaintiff conmitted fraud. As a proxinmate

result of this fraud, interest has accrued on Plaintiff’s | oan
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in the amount of $22,382.10 and Aneriquest incurred $9220.00 in
reasonabl e attorney’'s fees defending this matter.

W find in favor of Anmeriquest and against Plaintiff on
Ameriquest’s Counterclaimof fraud. Anmeriquest is, therefore,
awar ded damages in the amount of $31,602.10 on its

Counterclaim
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALVI N Rl CCl ARDI , : ClVIL ACTION
Pl ai ntiff, :

V.

AVERI QUEST MORTGAGE COWVPANY,

Def endant . : NO. 03- CV- 2995
ORDER
AND NOW this day of January, 2005, in consideration

of the foregoing Findings of Fact and Conclusions of Law, it is
ORDERED t hat judgnent is entered in favor of Defendant,
Anmeri quest Mortgage Conpany, and against Plaintiff, Avin
Ricciardi with respect to Counts I, 11, and IV of the Conplaint
and Count | of Defendant’s Counterclaim!?

I T 1S FURTHER ORDERED that, Plaintiff is directed to pay
Def endant :

(1) $22,382.10 in satisfaction of the accrued interest on
Plaintiff’ s | oan; and

(2) $9220.00 in satisfaction of Defendant’s reasonabl e
attorney’s fees in this matter.

This case is CLOSED for statistical purposes.

BY THE COURT:

[s/ Janes MGrr Kelly, J.
JAMES M@ RR KELLY, J.

! On June 23, 2004, this Court entered judgenent in favor
of Defendant and against Plaintiff with respect to Count |11l of
the Conplaint. (See Doc. No. 30.)



