IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH CHOTI NER ) ClVIL ACTI ON
V. :

THE PHI LADELPHI A HOUSI NG :

AUTHORI TY, et al. ) NO 02-9504

MVEMORANDUM

Dal zel I, J. Decenber 15, 2004
This case requires us to bal ance a public agency's need

to manage its enpl oyees agai nst the enployees' right to express

t hensel ves. Plaintiff Kenneth Chotiner here has sued his forner

enpl oyer, the Phil adel phia Housing Authority (the "PHA"), for

firing himbecause he spoke out on two matters of alleged public

concern. W now consider defendants' notion for summary

j udgment .

A. Factual and Procedural Backaground

I n Decenber of 1998, Chotiner began working for the PHA
as Assistant Legal Counsel. Def.'s Mem, Ex. 1. After a year in
the PHA' s transactional group, the PHA shifted Chotiner's
caseload to nostly litigation matters. Pl.'s Dep. at 168-70. In
March of 2002, the PHA pronoted hi mone grade to the position of
Counsel . Def.'s Mem at 3.

Fromthen until July of 2002, the period in which the
events giving rise to this lawsuit occurred, Chotiner had two
primary supervisors, defendant Marc Wol |l ey and def endant Hel en
Ferris. Wolley served as the PHA' s Acting General Counsel;

Ferris served as the PHA's Acting Associ ate General Counsel



Second Am Conpl. at 1Y 6-7; Pl.'s Dep. at 377-78; Wolley Dep.
at 130-31; Ferris Dep. at 65. Chotiner viewed both as grossly
unqualified to supervise him Second Am Conpl. at Y 17, 18;
Pl."s Dep. at 100-101; Wight Dep. at 89-92.

Bet ween March and July of 2002, Chotiner nade ora
reports to Ferris and Goria Wight, the PHA' s Deputy General
Counsel , about two kinds of inproprieties Wolley engaged in.
First, he reported that Wolley appeared to be violating the
PHA' s residency policy. Def.'s Mem, Ex. 32; Pl.'s Dep. 30-31,
141-42, 114-15; Second Am Conpl. at 11 51-52; Wight Dep. at
114, 255, 257, 306, 332-33. This policy requires enployees to
live in Philadel phia, and Chotiner reported that Wholley lived in
Del aware. Pl.'s Dep. at 30, 114-15.

Chotiner also nentioned that the PHA's Human Resources
Departnment, which Wolley | ed before taking over as Gener al
Counsel , breached its duty to report enploynent discrimnation
cases to the U S. Departnent of Housing and U ban Devel opnent
("HUD'). Pl.'s Dep. at 11-25, 29. Because of this breach, in
January of 2002 HUD al | egedly reprimanded the PHA and w t hhel d
about $2 million in legal fees and expenses. Pl.'s Dep. at 14-
15.

Ferris and Wight both swore that they never reveal ed
Chotiner's reports to Wolley or to anyone else. Def.'s Mem,
Ex. 9, at Y 7-10; Wight Dep. at 98, 111, 118-20.

In April of 2002, the PHA assigned Chotiner to defend
an action that PHA tenant Alethia Reddy filed in this Court
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agai nst the PHA and former PHA Police Oficer Jake Bol den. Reddy
clainmed that then-Oficer Bolden had falsely arrested and charged
her with unl awful drug possession. Def.'s Mem, Ex. 11. Reddy
al so asserted a Minell claimagainst the PHA, claimng that it
engaged in a pattern of allowing officers to infringe on tenants’
civil rights. 1d.

Bol den's interests clashed with the PHA's. [Indeed, a
jury subsequently convicted Bol den of perjury for |lying at
Reddy's prelimnary hearing. Def.'s Mem, Ex. 12; Def.'s Mem,
Ex. 11, at 1Y 19-23. Thus, the PHA's best defense was to argue
that Bol den acted willfully, outside the scope of his
responsibilities. In contrast, Bolden's best defense was to
contend that he acted within the scope of his responsibilities so
that the PHA woul d i ndemify him

Despite this conflict, Chotiner filed an entry of

appear ance on behal f of both the PHA and Bolden. * Def.'s Mem,

1. Prior to his termnation in April of 2002, fornmer PHA
attorney M chael Pileggi handled Reddy. Pileggi subsequently
sued the PHA for retaliation, arguing that it fired himfor

di scl osing that "Marc Wol l ey, PHA's forner General Manager of
Human Resources, failed to notify the Housing Authority Ri sk
Retention G oup of approximtely 20 to 25 pendi ng enpl oynent
cases." See Shannon P. Duffy, Ex-Counsel to Housing Agency Files

Federal \Wistleblower Suit: Alleges He Was Fired for Refusing to
Hi de "M suse of Public Funds," The Legal Intelligencer, Cct. 1,
2002, at 1. This case, docketed as Civ. No. 02-7537, is
currently pendi ng before Judge Joyner.

Judge Brody recently disqualified Pileggi from
representing a former PHA police officer in a civil rights suit.
See Shannon P. Duffy, Forner PHA Counsel Disqualified in G vil
Ri ghts Case, The Legal Intelligencer, Oct. 4, 2004, at 1.




Ex. 16; Pl.'s Dep. at 196-98. At the tine, Chotiner had never
tal ked with Bol den but knew that a jury convicted himof perjury
for lying at Reddy's prelimnary hearing. Pl.'s Dep. at 189,
244.

In late April or early May of 2002, Ferris |earned that
Chotiner was jointly representing Bolden and the PHA. Ferris
Dep. at 97-99. Concerned about the apparent conflict, Ferris and
Whol | ey deci ded that outside counsel should review the case;
thus, they referred it to Patrick Harvey, a partner at the |aw
firmof Ballard, Spahr, Andrews, & Ingersoll. Ferris Dep. at
100- 01, 106.

On May 29, 2002, Judge Robreno held a hearing in Reddy.
Def.'s Mem, Ex. 13. Wiile Harvey appeared on the PHA s behal f,
Chotiner sat on a back bench; hence, no | awer appeared on
Bol den's behalf. Pl.'s Dep. at 240, 245. This caused Judge
Robreno to ask, "Now, who is going to represent the individua
police officer?" Def.'s Mem, Ex. 17, at 2. After questioning
Harvey and Reddy's |lawyer to identify Bolden's | awer, Judge
Robreno asked, "Now, who is Kenneth Chotiner?" |d. at 5. From
t he back bench, Chotiner stood and answered Judge Robreno's call:
"Good afternoon, your Honor, Kenneth Chotiner speaking." 1d. He
then cane forward and expl ained, "I entered ny appearance on
behal f of both M. Bolden in his individual official capacity and
as well as the PHA." |d. at 5. This pronpted Judge Robreno to

reprimand Choti ner:



Well, let nme say that | don't think that what
has happened in this case fills anybody wth
glory so far. Entering appearances on behal f
of individuals is not really a routine
matter, [and] it really requires that there
be sonme evaluation. . . . You have to be
sure that you're not entering an appearance
where there is a conflict of interest

unl ess you know that the client has

aut hori zed the representation, your
representation of him You never net M.

Bol den, never laid eyes on him there's
nothing in the file that seens to indicate

t hat he has ever authorized anybody to
represent himin this case, and it is your
nane that is here, M. Paleggi [sic] is now
gone, and you're left holding the bag and
that's not pretty. . . . | think there is no
gquestion that there is a conflict, so | think
that M. Chotiner should be allowed to

wi t hdraw from the case.

Id. at 11-12. Consequently, Judge Robreno ordered Chotiner to
file a notion to wthdraw as Bol den's counsel . Id. at 6.°2

To conply with Judge Robreno's order, Harvey drafted a
wi t hdrawal notion on Chotiner's behalf and sent it to the PHA
Def.'s Mem, Ex. 18.° Chotiner refused to sign or file it,
however, and demanded an acconpanying brief. Def.'s Mem, Ex.
19; Def.'s Mem, Ex. 20. Surprisingly, Chotiner also questioned

whet her a conflict existed, noting on June 22, "To this date, |

2. Also during the hearing, Harvey agreed to provide Bol den's
address to Reddy's |awer to facilitate proper service. 1d. at
9.

3. In the acconpanying letter, Harvey wote, "You will note that
| kept the notion basic and did not list the nultiple reasons for
the withdrawal. . . . Judge Robreno acknow edged that there was
a conflict at the July [sic] 29th hearing and nost likely wll

not require Ken to list the reasons why PHA cannot represent Jake
Bol den."” Def.'s Mem, Ex. 18 (Jun. 6, 2002 ltr. fromPatrick J.
Harvey to Helen Ferris, cc to Chotiner).
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still do not understand why there is a conflict or why it is

illegal to provide representation for him" Def.'s Mem, Ex. 20.

On June 28, 2002, Chotiner sent Bolden a letter on
behal f of the PHA

As you are aware, | have entered ny

appearance as your attorney in the above

referenced matter.

It is inportant that you contact ne upon

receipt of this letter so that we may di scuss

the case. M tel ephone nunber is

215.684. 1379. Pl ease contact ne as soon as

possi bl e.

Thank you for your attention to this natter.
Def.'s Mem, Ex. 21.

On July 2, 2002, Wolley convened a neeting to discuss
Reddy, wth Ferris, Harvey, and Chotiner present. Pl."'s Dep. at
282. Wbol |l ey opened by asking Harvey and Choti ner each to opine
whet her a conflict barred Chotiner fromjointly representing
Bol den and the PHA. PlI.'s Dep. at 283-84. Wile Harvey argued
that a conflict precluded joint representation, Chotiner clained
that all concerned parties had waived any conflict. 1d.; Def.'s
Mem, Ex. 22. Finding a conflict, Wolley decided that the PHA
woul d hire outside counsel for Bolden. Pl.'s Dep. at 286; Def.'s
Mem, Ex. 12; Def.'s Mem, Ex. 22.

Harvey then asked Choti ner whether he had communi cated
with Bolden. Pl.'s Dep. at 285-86; Def.'s Mem, Ex. 22.

Chotiner revealed that he had recently sent Bolden a letter

Pl.'s Dep. at 286, 287. Wolley requested to see it. [|d. at
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286, 288. Chotiner refused. |1d. at 285-89. Repeatedly -- and
each tinme nore forcefully -- Wolley demanded that Choti ner
produce the letter, but Chotiner repeatedly refused. 1d.; Def.'s
Mem, Ex. 23; Def.'s Mem, Ex. 12; Def.'s Mem, Ex. 22. Finally,
Whol |l ey warned, "Either give ne the letter or pack your office."
Pl."s Dep. at 288-89. Chotiner didn't budge, and Wol | ey
suspended himfor insubordination, with the "imedi ate intent to
termnate.” Def.'s Mem at 11; Pl.'s Dep. at 289.

At least twice during this exchange, Chotiner asked for

perm ssion to call his lawer. 1d. at 287, 288. Chotiner sought
his |l awer's advice because "he felt that . . . [Bol den's]
address was confidential." 1d. at 280.

On July 11, 2002, defendant Janes A. Jones, the PHA's
t hen- General Manager of Human Resources, term nated Chotiner for
"insubordination.” Def.'s Mem, Ex. 25. On July 23, 2002,
Chotiner filed his own notion to wthdraw as Bol den's counsel .
Def.'s Mem, Ex. 29.°

On May 9, 2003, Chotiner filed a second anended
conpl ai nt agai nst the PHA, Jones, Ferris, Wolley, and Carl R
G eene, the PHA's Executive Director. In count one, he clains
that defendants violated the First Amendnent by firing himfor
speaking on matters of public inmport. In count two, he alleges

t hat defendants viol ated Pennsyl vania's Wi stl ebl ower Law, 43

4. Despite Chotiner's asserted belief that Bolden's address may
have been confidential, he listed it on the attached certificate
of service. Def.'s Mem, Ex. 29.
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Pa.C. S. A. 88 1421-28. Defendants have filed a notion for summary
judgnent, which we will grant as to count one and di sm ss w thout
prejudice as to count two.

B. Legal Analysis

Public enpl oyees, like all citizens, have a First

5

Amendnent right to express thensel ves. Pickering v. Bd. of

Educ. of Township High Sch. Dist. 205, 391 U S. 563, 574 (1968).

Publ i ¢ enpl oyees have an "interest in addressing matters of
public concern and enabling the el ectorate to make i nforned

decisions.” Curinga v. Gty of dairton, 357 F.3d 305, 310 (3d

Cir. 2004). Because they work for public bodies as enpl oyees,
however, a countervailing policy -- inapplicable to other
citizens -- limts the scope of their First Anendnent freedons:
"[ T] he governnment has an interest in regulating the speech of its

enpl oyees to pronote 'efficiency and integrity in the discharge

5. Sunmary judgnent is appropriate "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P.
56(c). In resolving a notion for sunmary judgnent, the Court
nmust draw all reasonable inferences in the nonnovant's favor and
determ ne whether "the evidence is such that a reasonable jury
could return a verdict for the nonnoving party.” Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). \Were, as here,

t he nonnoving party bears the burden of proof at trial, the party
nmovi ng for summary judgnment nmay neet its burden by show ng that
the evidentiary materials of record, if adm ssible, would be
insufficient to carry the nonnovant's burden of proof at trial.
Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). Once the
noving party satisfies its burden, the nonnoving party must go
beyond its pleadi ngs and designate specific facts by the use of
affidavits, depositions, adm ssions or answers to interrogatories
showi ng that there is a genuine issue for trial. 1d. at 324.
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of official duties, and in maintaining proper discipline in the

public service."" 1d. at 309 (quoting Connick v. Mers, 461

U S. 138, 150-51 (1983) (internal brackets omtted)).

To bal ance these conpeting concerns, a court nust apply
a three-step test when confronted with a public enpl oyee's
retaliation claimfor engaging in protected activity. First, the
enpl oyee nust show that (1) the speech involves a natter of
public concern and (2) his interest in speech outweighs the
public enployer's countervailing interest in providing efficient
and effective services to the public. Curinga, 357 F.3d at 310
(citing Pro v. Donatucci, 81 F.3d 1283, 1288 (3d Cr. 1996)). |If

t he enpl oyee nmakes this show ng, he nust then denonstrate that
(3) the speech was a "substantial or notivating factor in the

alleged retaliatory action.” [d. (citing Bal dassare v. New

Jersey, 250 F.3d 188, 194-95 (3d Cr. 2001); Geen v.
Phi | adel phia Hous. Auth., 105 F.3d 882, 885 (3d G r. 1997)).

Finally, the enployer can escape liability by showng "that it
woul d have taken the adverse action even if the enpl oyee had not
engaged in protected conduct.” 1d. (citing Pro, 81 F.3d at
1288). \Wen bal ancing, courts should focus on "the content,

form and context of the activity in question.” Brennan v.

Norton, 350 F.3d 399, 413 (3d Cr. 2003).
In his brief, Chotiner first clains that defendants
termnated himfor asking to call his |awer, which, according to

Chotiner, constituted protected speech. Second, Chotiner clains



that defendants term nated himfor reporting Wolley's m sdeeds

to supervisors. W address each argunent in turn.

1. Request to Consult Personal Counse

At the July 2 neeting, Wolley demanded that Choti ner
produce the Bolden letter. Chotiner repeatedly refused and, at
| east twice, asked to call his lawer. Chotiner now clains that
this request was constitutionally protected and that defendants
fired himfor it. Pl.'s Mem at 22.

Viewi ng the evidence in the Iight nost favorable to
Chotiner, his claimfails for three reasons.

First, Chotiner's request to consult personal counse
had no bearing on any matter of public concern. To involve a
matter of public concern, speech nust be "fairly considered as
relating to any matter of political, social or other concern to
the comunity.” Curinga, 357 F.3d at 313. In other words, to
touch on a matter of public concern, speech must enrich, or, at

| east, provide sone "value" to the comunity. Brennan v. Norton,

350 F.3d 399, 413 (3d Cr. 2003) ("Instead, we concentrate on the

val ue of the speech itself") (quoting Bal dassare v. New Jersey,

250 F.3d 188, 197 (3d Cir. 2001)).° Hence, even if notivated by

6. Wth locutions |like "concern to the community" and "val ue of

the speech itself"”, it did not surprise us when, just nine days
ago, the Suprene Court itself underscored that "the boundaries of
the public concern test are not well-defined. . " Gty of San

Diego, California et al. v. John Roe, No. 03-1669, 2004 W
2775950, at *4 (Dec. 6, 2004) (discussed at note 12, infra).
(continued...)
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private gain, "speech may involve a matter of public concern if
it attenpts to bring to |ight actual or potential wongdoing or
breach of public trust on the part of governnent officials.” [d.

at 412 (quoting Connick v. Myers, 461 U. S. 138, 148 (1983)).

Here, that sinply is not the case. Even if Chotiner
reasonably believed that Wolley wanted himto act unethically,
his speech was still unprotected because rather than attenpting
to "bring to light actual or potential wongdoing” by protesting

Wol Il ey's allegedly inproper demand or reporting it through

hi gher channels, Chotiner nerely asked to call his lawer. In
ot her words, not only was he notivated by private concern -- the
desire to preserve his ethical standing -- but his request

"addresse[d] [no] matter that concern[ed] the public as well as

t he speaker." Brennan, 350 F.3d at 412.°

6. (...continued)

On the one hand, because the public supports government
agencies wth taxes and uses the ballot to control the conduct of
el ected officials and influence public policy, every word uttered
in a governnent office arguably "concerns” the public. On the
ot her hand, because a public body's "interest in achieving its
goals as effectively and efficiently as possible is elevated from
a relatively subordinate interest when it acts as sovereign to a
significant one when it acts as enployer,"” courts nust inpose
[imts. Waters v. Churchill, 511 U S. 661, 675 (1994).

Di stinguishing the protected fromthe unprotected has vexed many
federal courts, leading at tines to inconsistent and
unpredictable results. See generally Stephen Allred, From
Connick to Confusion: The Struggle to Define Speech on Matters of
Public Concern, 64 Ind. L.J. 43 (1988); D. Gordon Smth, Coment,
Beyond Public Concern: New Free Speech Standards for Public

Enpl oyees, 57 U. Chi. L. Rev. 249 (1990).

7. Perhaps this explains why Chotiner makes no attenpt in his

brief to explain why his request constituted protected speech.
A conparison of Chotiner's speech with speech that our
(continued...)
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One could argue that Chotiner's request enriched the
public, which has an interest in public |lawers acting ethically.
On this theory, permtting public agency |lawers to call their
own | awyers during working hours woul d advance this interest.

For us to accept this nost expansive theory, however,
Chotiner's request nust, at the very |east, have been reasonabl e.

Undi sput ed evi dence denonstrates that it was not. Defendants'

7. (...continued)

Court of Appeal s found worthy of constitutional protection

bol sters our conclusion that Chotiner's speech was unprotect ed.
See Brennan v. Norton, 350 F.3d 399, 415 (3d G r. 2003) (fireman
i nfornmed New Jersey Departnent of Labor and Heal th about the
presence of asbestos in city's fire stations); Baldassare v. New
Jersey, 250 F.3d 188, 195-97 (3d Cir. 2001) (crimnal

i nvestigator in county prosecutor's office perfornmed interna
investigation that led to adm nistrative charges agai nst chi ef
prosecutor's cronies); Geen v. Philadel phia Hous. Auth, 105 F.3d
882, 885-87 (3d Cir. 1997) (Housing Authority police officer
appeared as character witness for crimnal defendant); Azzaro v.
County of Allegheny, 110 F.3d 968, 978-79 (3d Cr. 1997) (en
banc) (county enpl oyee reported sexual harassnent); Watters v.
City of Phil adel phia, 55 F.3d 886, 893-95 (3d Cir. 1995)

(enpl oyee's statenents in newspaper article expressed concern
over lack of official policies covering counselling services for
enpl oyee assi stance program; Feldman v. Phila. Hous. Auth., 43
F.3d 823, 829 (3d Gr. 1994) (former enployee's highly critical
internal audit report exposed governnental w ongdoing); O Donnel
v. Yanchulis, 875 F.2d 1059, 1061 (3d G r. 1989) (chief of police
reported to local television station that township supervisors
asked departnent to withdraw citations agai nst supervisors
cronies); Zanboni v. Stamer, 847 F.2d 73, 75 (3d Cr. 1988)
(public criticismof proposed reorgani zati on of prosecutor's

of fice); Johnson v. Lincoln Univ., 776 F.2d 443, 452 (3d Gr.
1985) (Ietters by university professor to accreditation body t hat
al l eged | ow academ ¢ standards at university); Czurlanis v.

Al banese, 721 F.2d 98, 100-01 (3d G r. 1983) (speeches at Board
of Chosen Freehol ders neetings criticized practices of D vision
of Motor Vehicles); Mpnsanto v. Quinn, 674 F.2d 990, 996-97 (3d
Cir. 1982) (letters to tax conm ssioner criticized managenent of

tax division). 1In all of these cases, the plaintiffs' speech
provi ded, or had the potential to provide, value to the
conmmunity. This recurring theme -- public value -- was sinply

| acki ng when Chotiner requested to call a | awer.
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expert, John W Morris, Esq., analyzed Chotiner's purported

et hi cal quandary and concl uded, "Chotiner had no reasonabl e

et hical grounds for not disclosing his recent letter to Bol den.

The refusal inpeded the discharge of Wolley's own duties and .
Chotiner was entitled to act in accordance with Wolley's

determnation.” Def.'s Mem, Ex. 24, at 7. As the non-noving

party, Chotiner has an obligation to "present affirnative

evidence -- whether direct or circunstantial -- to defeat sunmary

judgnent. . . ." Estate of Smith v. Marasco, 318 F.3d 497, 514

(3d Gr. 2003). Thus, the unsupported argunent in his brief that
M. Mrris's expert opinion is "factually and legally incorrect,”
see Pl.'"s Mem, at 13 n.15, fails to rebut the only expert
evi dence in the record concerning this issue. ®

Even absent M. Mrris's expert report, we would
concl ude that Chotiner unreasonably thought Wolley wanted himto

act inproperly. Wen he appeared on behalf of the PHA and

8. Furthernore, Chotiner appears to confuse the attorney-client
privilege and the ethical duty of confidentiality. In footnote
15 of his brief, Chotiner begins by enphasizing -- correctly --
that "the issue in this case is whether plaintiff had the rlght
to consult counsel to resolve an ethical quandary . . .

(enphasi s added). But he then cites two cases from | ower

Pennsyl vani a courts holding that, in some circunstances, a
client's address is privileged. Brennan v. Brennan, 422 A 2d 510
(Pa. Super. 1980); Gould v. City of Aiquippa, 750 A 2d 934 (Pa.
Cmth. C. 2000). The extent to which client addresses are
privil eged under Pennsyl vani a di scovery jurisprudence has no
bearing on the "ethical quandary" Chotiner clains to have faced.
The attorney-client privilege allows a client to refuse to
testify and prevents his |lawer fromtestifying in court about
conmuni cati ons between the two; the ethical duty of
confidentiality bars a |lawer fromrevealing information rel ating
to the representation of a client. Pennsylvania Rule of

Pr of essi onal Conduct 1. 6.
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Bol den, Choti ner breached Pennsyl vania Rul e of Professional
Conduct ("RPC') 1.7(b) by (1) representing two clients with
diametrically opposed interests, (2) absent waiver, and (3)
W t hout explaining to each "the inplications of the conmon
representation and the advantages and risks involved." Because
he pal pably violated RPC 1.7(b), it comes as no surprise that at
the May 29, 2002 hearing Judge Robreno rebuked Chotiner and
directed himto withdraw fromrepresenting Bolden. ® Def.'s Mem,
Ex. 17, at 6, 11-12. Chastised by a federal judge, Chotiner knew
at this point that he had violated the RPC. This awareness
triggered a duty to withdraw. See RPC 1.16(a)(i).

Ast oni shingly, even after the May 29 hearing, Choti ner

still questioned whether jointly representing the PHA and Bol den
was unethical. On June 22, 2002, he sent a nmenorandumto Ferris
in which he wote, "To this date, |I still do not understand why
there is a conflict or why it is illegal to provide

representation for him" Def.'s Mem, Ex. 20. Apparently based
in part on this continuing doubt, in |ate June, Chotiner refused
to sign the withdrawal notion Harvey prepared unl ess Harvey al so
wrote an acconpanying brief. See Def.'s Mem, Ex. 19; Def.'s
Mem , Ex. 20.

t will be recalled that Judge Robreno said in open court, "I
ere is no question that there is a conflict, so | think
Choti ner should be allowed to withdraw fromthe case.”

, supra. He also said, "I guess what you need to do then
le a notion to withdraw your entry of appearance.” Def.'s
Mem Ex. 17 at 6.
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Thus, by the July 2 neeting, Chotiner had guided
hi nrsel f and the PHA Legal Departnent onto ethical shoals, and he
showed no willingness to extricate -- or attenpt to extricate --
either. As PHA's chief |egal counsel, Wolley had a duty to
intervene and pronptly take renedial action. See RPC 5.1(b) ("A
| awyer having direct supervisory authority over another |awer
shoul d make reasonable efforts to ensure that the other |awer
conforns to the Rules of Professional Conduct"); RPC 5.1(c)(2)
("A lawyer shall be responsible for another |awer's violation of
the Rules of Professional Conduct if . . . the lawer . . . has
di rect supervisory authority over the other |awer, and knows in
ei ther case of the conduct at a tine when its consequences can be
avoided or mtigated but fails to take reasonable renedi a
action").

Most notably, Wolley had a duty to ensure that Bol den
had been infornmed about the status of his case. See RPC 1.4(a) &
(b). Thus, when he learned at the July 2, 2002 neeting that
Chotiner recently wote Bolden a letter, Wolley was obliged to
reviewit. He needed to determ ne whether the |etter adequately
appri sed Bol den about the case and whether it further prejudiced
ei ther Bolden or the PHA. Also, Wolley needed to | earn Bolden's
address so that the PHA could conply with its prom se to Judge
Robreno at the May 29 hearing (see Def.'s Mem, Ex. 17, at 9) to
provide it to opposing counsel.

Under RPC 5.2(b), "A subordinate | awer does not

violate the Rules of Professional Conduct if that |awer acts in
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accordance with a supervisory |awer's reasonable resol ution of
an arguabl e question of professional duty."?' Chotiner caused
hinself and the PHA to face (at a mi ninmum an "arguabl e question
of professional duty,"” i.e., howto transfer Bolden's case to
outsi de counsel in a way that would m nimze prejudice. See RPC
1.16(b) and (d). Wolley's desire to read the Bolden |letter was
conpl etely reasonable and, in fact, necessary to his "resol ution"
of this arguabl e question. Conversely, Chotiner's demand to talk
W th counsel was unreasonabl e; as supervising attorney, Wolley
took responsibility for the decision to read the letter. Thus,
Whol |l ey al so took responsibility for any potential breach of

client confidence that Chotiner feared. Chotiner's denand to

10. The Conment to RPC 5.2 is quite pertinent here:

Wen lawers in a supervisor-subordinate
relationship encounter a matter involving
prof essi onal judgment as to ethical duty, the
supervisor my assune responsibility for
meki ng the judgnent. O herw se a consi stent
course of action or position could not be
taken. . . . For exanple, if a question
ari ses whether the interests of two clients
conflict under Rule 1.7, the supervisor's
reasonabl e resol uti on of the question shoul d
protect the subordinate professionally if the
resol ution i s subsequently chall enged.

(enphasi s added).
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consult personal counsel being meritless, * it had no First
Amendnent protection.

Chotiner's reliance on Cpriani_ Vv. Lyconm ng County

Hous. Auth., 177 F. Supp.2d 303 (MD.Pa. 2001) is msplaced. 1In

Cpriani, the Director of Operations for the Lycom ng Housi ng
Aut hority encouraged subordinates to protest the Authority's
personnel actions. 1d. at 312. 1In addition to encouraging a
"wal kout™ by the entire departnent, the plaintiff also discussed
the possibility that, after work, departnent nenbers neet a
| awyer to discuss legal options. 1d After telling his superiors
that he intended to attend the neeting, they suspended, and
ultimately termnated, him |d.

In their notion for judgnent as a matter of | aw,
def endants contended that the court erred in submtting to the
jury the issue that defendants violated the plaintiff's
constitutional right to confer wwth an attorney. 1d. at 323.
The district court held that, under the Petition C ause of the
First Amendnent, "plaintiff's intent to neet wwth an attorney was

entitled to protection. . . ." 1d. at 324.

11. Remarkably, in his June 23, 2003 deposition -- nearly one
year after the July 2, 2002 neeting -- Chotiner still had no idea
whet her di sclosing the Bolden letter woul d have been ethical or
unet hi cal :

Q Do you think that a party to a | awsuit can
keep his address confidential from other
parties to the sane suit?
A. | don't know.

Pl."s Dep. at 281.
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Chotiner's reliance in Gpriani msses the mark for two
reasons. First, Cpriani is grounded in the First Amendnent's
Petition O ause, not the Free Speech Clause. This distinction is
i nportant because G priani considered a public enployee' s genera
right to consult with counsel; here, we consider the extent to

whi ch such an enpl oyee's oral request to call counsel constitutes

protected speech. For the latter inquiry -- speech protection
(rather than conduct protection as in Cpriani) -- the

Pi ckering bal anci ng net hodol ogy governs.

The second reason Chotiner's reliance on Cpriani is
m splaced is that in Cpriani the plaintiff intended to consult
an attorney after work, while here Chotiner sought to do so
during business hours and, indeed, in the mddle of a business
neeting. This demand disrupted the July 2 neeting and i npeded
the PHA's ability to resolve the Bolden conflict that Judge
Robreno nore than a nonth before identified. Governnental
agencies would grind to a halt if enployees could ignore their
superiors' lawful directives sinply by asking to call counsel on
t he spot.

Chotiner's argunent that Woll ey unconstitutionally
fired himfor asking to call his |lawer also fails for a second
reason. Even if Chotiner's request concerned the public, the
PHA' s interest in running an efficient and effective workpl ace
far exceeded his |imted speech interest and therefore his speech
| acked constitutional protection. Specifically, for speech to

nmerit protection, the enployee's interest in speaking about a
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matter of public concern nust exceed the public agency's
interest, as an enployer, in running an efficient, effective

wor kpl ace. ** Connick v. Mers, 461 U S. 138, 150-51 (1983);

Curinga v. Gty of dairton, 357 F.3d 305, 309 (3d Gr. 2004).

In doing this balancing, courts consider (1) "whether
the statenent inpairs discipline by superiors or harnony anong
co-workers", (2) "has a detrinental inpact on close working
relati onships for which personal |oyalty and confidence are
necessary", or (3) "inpedes the performance of the speaker's
duties or interferes wwth the regul ar operation of the
enterprise."” CQuringa, 357 F.3d at 310 (quoting Rankin v.
McPherson, 483 U. S. 378, 388 (1987)) (internal nunbering added).
Courts al so consider (4) "the extent of the authority entailed in
the enpl oyee's position.”™ 1d. (quoting Rankin, 483 U. S. at 390).

Appl ying these factors, the PHA's interest in an
efficient and effective workplace far exceeded Chotiner's

interest in asking to call his lawer. First, Chotiner's request

12. After all, like any enployer, a public body "nust have w de
di scretion and control over the nmanagenent of its personnel and
internal affairs.” Connick, 461 U S. at 151 (quoting Arnett v.
Kennedy, 416 U.S. 134, 168 (1974) (Powell, J., concurring)).
Quoting Justice Powel I, Connick continued:

This includes the prerogative to renove
enpl oyees whose conduct hinders efficient
operation and to do so wth dispatch

Prolonged retention of a disruptive or
ot herw se unsati sfactory enpl oyee can
adversely affect discipline and norale in the
wor kpl ace, foster disharnmony, and ultimtely
inpair the efficiency of an office or agency.

Id. (quoting Arnett, 416 U S. at 168 (Powell, J., concurring)).
-19-



inpaired discipline. Wolley, Chotiner's boss, repeatedly
directed Chotiner to produce the Bolden letter. Chotiner
repeatedly refused. Conpounding Chotiner's insubordination,
Ferris, Wolley's subordinate (but Chotiner's supervisor) sat in
the same room Thus, his di sobedi ence al so underm ned Ferris's
confidence in her boss.

Second, it was inportant for Chotiner and Wolley to
have personal l|oyalty toward, and confidence in, each other. As
our Court of Appeals recently enphasized, "In calibrating the
significance of the disruption, the relationship between the

enpl oyer and the enployee is particularly inportant.”™ Brennan v.

Norton, 350 F.3d 399, 413-14 (3d G r. 2003). By questioning
Whol Il ey's ethical decision to review the Bolden letter -- in
front of Harvey and Ferris -- Chotiner inpaired his relationship
with Wolley. He denponstrated no personal |oyalty toward, or
confidence in, Wolley, and Chotiner thus forfeited Wolley's
support for him

Third, Chotiner's request interfered with the regul ar
operation of the PHA, with short-term and | ong-term consequences.
In the short-term because he refused to produce the letter, he
hi ndered the PHA's ability to resol ve the Bol den conflict that
Judge Robreno identified. Because of his insubordination at the
July 2 neeting, three nore weeks el apsed before Chotiner at | ast
wi t hdrew as Bol den's counsel. See Def.'s Mem, Ex. 29. Froma
| ong-term perspective, had Wolley allowed Chotiner's actions to

go unpuni shed, he would have set a precedent for enpl oyees
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i gnoring supervisors' directives without fear of discipline
t hrough the stratagem of asking to call counsel.

Finally, we consider the extent of the authority
associated with Chotiner's position. As the Suprene Court
underscored in Rankin, 483 U. S. at 390, the extent to which an
enpl oyee's speech threatens a public agency correlates to the
seniority of the enpl oyee:

[I]n weighing the State's interest in

di schargi ng an enpl oyee based on any cl aim
that the content of a statenent nade by the
enpl oyee sonehow underm nes the m ssion of
the public enployer, sonme attention nust be
paid to the responsibilities of the enpl oyee
Wi thin the agency. The burden of caution
enpl oyees bear with respect to the words they
speak will vary with the extent of authority
and public accountability the enployee's role
entails. \Were, as here, an enpl oyee serves
no confidential, policymaking, or public
contact role, the danger to the agency's
successful functioning fromthat enployee's
private speech is mnimal. W cannot believe
t hat every enpl oyee in Constable Rankin's
of fi ce, whether conputer operator

electrician, or file clerk, is equally
required, on pain of discharge, to avoid any
statenent susceptible of being interpreted by
t he Constable as an indication that the

enpl oyee may be unworthy of employnment in his
| aw enf orcenent agency. At sone point, such
concerns are so renoved fromthe effective
functioning of the public enployer that they
cannot prevail over the free speech rights of
t he public enpl oyee.

Id. at 390-91. As the PHA' s Counsel, unlike Rankin's conputer
operator, electrician, or file clerk, Chotiner served
confidential and public contact roles. In representing the PHA
inlitigation, he routinely dealt with confidential client

information, and he acted as PHA' s representative to the courts.
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Even if we concluded that Chotiner's request to consult
his |lawer nerited constitutional protection, his claimwould
fail because he could not show that his request was a
"substantial or notivating factor in the alleged retaliatory

action." Curinga v. Cty of dairton, 357 F.3d 305, 310 (3d Cr.

2004) (citing Baldassare v. New Jersey, 250 F.3d 188, 194-95 (3d

Cr. 2001); Geen v. Philadelphia Hous. Auth., 105 F.3d 882, 885

(3d Gr. 1997)). Wolley fired Chotiner for refusing to produce
the letter, not for his request to consult an attorney. |In other
words, the nere fact that Wwolley fired Chotiner after he asked
to call his | awer does not nean he fired Chotiner because he
asked; tenporality is not causality. |If courts accepted
Chotiner's theory, it would permt public enployees -- who
al ready enjoy nmarkedly nore job stability that private-sector
enpl oyees -- to immunize thenselves fromdiscipline nerely by
coupl i ng i nsubordination with a sinultaneous request to consult
out si de counsel .

Accordingly, we reject Chotiner's argunent that the PHA
unconstitutionally termnated himin retaliation for his request

to call his lawer. ™

13. The Supreme Court's nost recent pronouncenent on the First
Amendnent rights of Governnent enployees -- issued this nonth --
supports this concl usion.

In Gty of San Diego, California et al. v. John Roe,
No. 03-1669, 2004 W 2775950, at *5 (Dec. 6, 2004)( per curian),
the Court held that a police officer's online sale of filns
featuring hinself -- masturbating in uniform-- touched on no
matter of public concern. The Court reasoned, "Roe's activities
did nothing to informthe public about any aspect of the SDPD s

(continued...)
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2. Reports of Wholley's Faults

Chotiner reported to Ferris and Wight, his
supervisors, that Wolley commtted two m sdeeds. First, the PHA
had a policy that required enpl oyees to reside in Philadel phia.
Chotiner reported to Ferris and Wight that Wolley breached this
policy by living in Delaware. Second, Chotiner reported that
"Wool | ey had been placed in his position as acting Ceneral
Counsel to cover up for his wongdoing and waste of taxpayer
dol |l ars when he served as Director of Human Resources.” Pl.'s
Mem at 23.

Chotiner's reports deserved constitutional protection
As noted earlier, to touch on a matter of public concern, speech

must provide "value" to the community. Brennan v. Norton, 350

F.3d 399, 413 (3d Cir. 2003). Hence, even if notivated by private
gain, "speech may involve a matter of public concern if it
attenpts to bring to Iight actual or potential w ongdoing or
breach of public trust on the part of governnent officials.” [Id.

at 412 (quoting Connick v. Myers, 461 U. S. 138, 148 (1983)).

13. (...continued)

functioning or operation. Nor were Roe's activities anything
like the private remarks at issue in Rankin, where one co-worker
conmented to another co-worker on an itemof political news." 1d.
at 5.

Wiile Roe arose in a different factual setting, it
nevert hel ess supports our conclusion that Chotiner's request to
call his lawer was unprotected. Like Roe's activities,
Chotiner's request did nothing to informthe public about his
enpl oyer's functioning or operation. Also, |ike Roe's
activities, and unli ke Rankin's disparagenent of President
Reagan, Chotiner's request concerned no matter of interest to the
public at |arge.
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Unli ke Chotiner's request to call a |awer, his reports
to Ferris and Wight concerned "actual or potential wongdoing or
[a] breach of public trust on the part of" Wolley, a senior PHA
official. 1d. Chotiner produced evidence that, contrary to PHA
policy, see Def.'s Mem, Ex. 32, Wolley lived in Del anar e.

Pl."s Dep. at 30-31, 122-23, 141-42; Troilo Dep. at 56-57, 59-60.
O substantially nore inport to the public, Chotiner also
produced evi dence suggesting that the PHA's Human Resources
Departnment, which Wolley |ed, breached its duty to report

enpl oynent discrimnation cases to HUD. Pl.'s Dep. at 11-25.
Because of that breach, in January of 2002 HUD al |l egedly

repri manded the PHA and wi thhel d about $2 million in | egal fees
and expenses, Pl.'s Dep. at 14-15, noney that presumably canme out
of the Gty of Philadel phia's treasury.

Furthernore, Chotiner's reports had little, if any,
disruptive inpact. As noted earlier, to receive constitutiona
protection, the enployee's interest in speaking about a matter of
public concern nmust exceed the public agency's interest, as an
enployer, in running an efficient and effective workpl ace.

Connick v. Myers, id. at 150-51; Curinga v. Cty of dairton, 357

F.3d 305, 309 (3d Cir. 2004). Because Ferris and Wi ght never
reveal ed Chotiner's reports to anyone, see Def.'s Mem, Ex. 9, at
19 7-10; Wight Dep. at 98, 111, 118-20, 309, 313, his speech

never disrupted his workplace. Curinga, id. at 310 (quoting

Rankin v. MPherson, 483 U S. 378, 388 (1987)). Thus, we

conclude that Chotiner's reports to Ferris and Wight -- that
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Whol | ey had breached the PHA' s residency policy and that Woll ey
had abrogated his oversight duties when he directed Human
Resources -- nerited constitutional protection.

Nevert hel ess, his claimfails the second step of
Pi ckering bal anci ng, causation. Specifically, Chotiner nust show
that his speech was a "substantial or notivating factor in the

alleged retaliatory action.” [d. (citing Baldassare v. New

Jersey, 250 F.3d 188, 194-95 (3d Cir. 2001)). Here, Chotiner has
not shown that his reports about Wolley were a substantial or
notivating factor in his term nation.

Chotiner points to no evidence suggesting that Woll ey
or Jones -- the people responsible for firing him-- knew about
his reports when they termnated him As our Court of Appeals
has enphasized, "It is only intuitive that for protected conduct
to be a substantial or notivating factor in a decision, the
deci si onmakers nust be aware of the protected conduct.” Anbrose

V. Township of Robinson, Pennsylvania, 303 F.3d 488, 493 (3d Grr.

2002) (citing Allen v. Iranon, 283 F.3d 1070, 1076 (9th Gr.

2002)) .

In Anbrose, a police officer alleged that the township
suspended hi m because he had provided an affidavit in support of
a fellow officer's lawsuit against it. 303 F.3d at 492. Al of
the comm ssioners who voted to suspend the plaintiff testified
that they knew not hing about the affidavit when they voted. |d.
at 493. At trial, the plaintiff prevailed, and the district

court denied the township's notion for a judgnent as a matter of

- 25



law. 1d. On appeal, the township argued that, because the
comm ssioners never knew about the affidavit when they voted, the
affidavit could not have been a substantial or notivating factor
in the vote. |Id.

Qur Court of Appeals agreed. 1d. First, it
enphasi zed, "if the Conm ssioners were unaware of Anbrose's
affidavit, it could not possibly have been a substantial or
notivating factor in their decision to suspend him and Anbrose's
First Amendnent retaliation claimwould necessarily fail." 1d.
Reasoning that the plaintiff pointed to no evidence show ng that
t he comm ssioners knew about the affidavit when they voted, it
held the plaintiff failed to sustain his burden of proof. Id.

The Anbrose plaintiff contended that the "tenporal
proximty" between the township's receipt of his affidavit and
hi s suspension sufficed to permt the jury to conclude that the
affidavit was a substantial or notivating factor. 1d. at 494.
The court disagreed. |1d. Wiile it noted that cases do hold that
"suggestive tenporal proximty" is relevant to establishing

14 n

causati on, [n] one of these cases suggest that tenpora

14. In Estate of Smith v. Marasco, 318 F. 3d 497 (3d G r. 2003),
our Court of Appeals clarified the extent to which fact-finders

may infer causation fromtimng. First, "if timng alone could
ever be sufficient to establish a causal link, the timng of the
all eged retaliatory action nust be unusual ly suggestive of
retaliatory notive before a causal link will be inferred.” 1d.

at 512 (internal alterations omtted) (quoting Krouse v. Am
Sterilizer Co., 126 F.3d 494, 503 (3d Cr. 1997)). Second, when
tenporal proximty is not so close as to be "unusually
suggestive", "timng plus other evidence may be an appropriate
test. . . ." Estate of Smth, 318 F.3d at 513. Thus, the extent
(continued...)
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proximty can be used to show that an enpl oyer was aware of the
protected conduct in the first place.” 1d. Causation thus
| acking, the court reversed. |[d.

Def endant s have adduced evi dence suggesting that
Whol | ey and Jones, who were responsible for firing Chotiner, were
unawar e of Chotiner's conplaints about Wolley. Each so
testified, as did PHA's Executive Director, Carl Geene. Def.'s
Mem, Ex. 28, at  12; Def.'s Mem, Ex. 27, at 1Y 6-8, 10; Def.'s
Mem, Ex. 26 at {1 5-8. Second, the people to whom Choti ner
voi ced his reports, Ferris and Wight, also testified that they
never passed themto Wolley, or, for that matter, to anyone
else. Def.'s Mem, Ex. 9, at 1 7-10; Wight Dep. at 98, 111,
118-20, 309, 313.

I n opposing a notion for sunmary judgnent, the non-
nmovi ng party may not "rest upon nere allegations, general
deni al s, or vague statenents. [He nust] identify those facts of
record which would contradict the facts identified by the

nmovant." Port Auth. of New York & New Jersey v. Affil. FMIns.

Co., 311 F.3d 226, 233 (3d Cir. 2002) (internal citations and
alterations omtted). Here, Chotiner, |ike Anbrose, points to no
evi dence showi ng that Wholley or Jones knew about his reports to

Ferris or Wight.' Like Anbrose, Chotiner asserts that the

14. (...continued)
to which the fact-finder may infer causation fromtim ng hinges
on the extent to which the timng is "unusually suggestive."

15. In her deposition, Wight was asked, "But you mentioned to
(continued...)
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tenporal proximty between his reports and term nation suffices
to permt a fact-finder to infer causation. Pl.'s Mem at 28-30.
But as our Court of Appeals instructed in Anbrose, plaintiffs
cannot use naked tenporal proximty "to show that an enpl oyer was
aware of the protected conduct in the first place.” 303 F.3d
488.

In short, since Wolley and Jones did not know of
Chotiner's conplaints, those conplaints could not have been a
substantial or notivating factor in the decision to term nate

him Chotiner's First Anmendnent retaliation claimthus fails.

3. VWi st ebl ower d ai m

Rej ecting Chotiner's First Amendnent claimleaves his
state | aw cl ai m under Pennsyl vani a's Wi stl ebl ower Law, 43
Pa.C. S. A. 88 1421-28. Under the supplenmental jurisdiction
statute, "The district court may decline to exercise suppl enental

jurisdiction over a claint if "the district court has dism ssed

15. (...continued)
M. Jones that you had heard that Woley [ sic] may not have been
a legal resident of Philadel phia for some tine, correct?" Wi ght
Dep. at 333. "Right," she answered. |d. Isolated, this
statenment shows only that Wight "had heard" -- from many
possi bl e sources -- that Wolley resided in Del anare.

View ng the statenment in context strongly suggests that
Wi ght never told Jones about Chotiner's report. Shortly before
her above answer, for exanple, when asked whether "you, in fact,
[did] anything about or take action in response to M. Chotiner's
conmuni cation to you about his belief in M. Woley's [ sic]
residency status,” Wight answered, "No. No. | wasn't the police
officer for residence. No." Wight Dep. at 119-20. At anot her
point in her deposition, Wight said, "Wenever he wanted to talk
about whatever was going on, | would give himan audi ence. But I
didn't do anything with the information.”" 1d. at 98.
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all clainms over which it has original jurisdiction.” 28 U S.C. 8§
1367(c)(3). This decision is left to "the sound discretion of
the district court,”" which should focus on "whether the dism ssal
of the pendent clains best serves the principles of judicial

econony, conveni ence, fairness, and comty." Annulli v.

Pani kkar, 200 F.3d 189, 202 (3d Cir. 1999), abrogated on other

grounds, Rotella v. Wod, 528 U S. 549 (2000); see also Markow tz

v. Northeast Land Co., 906 F.2d 100, 106 (3d G r. 1990) ("[T]he

rule within this Grcuit is that once all clains with an
i ndependent basis of federal jurisdiction have been dism ssed the

case no |longer belongs in federal court"); Shaffer v. Al bert

Gallatin Area Sch. Dist., 730 F.2d 910, 912 (3d G r. 1984)

("pendent jurisdiction should be declined where the federal
clains are no | onger viable, absent 'extraordinary
circunstances'") (citations omtted).

Here, judicial econonmy and conveni ence favor Choti ner
prosecuting his state-law claimin state court. Although he has
engaged i n extensive discovery, he can use this evidence in state
court to the sane extent he could here. Annulli, 200 F.3d at
203. As to fairness, Chotiner risked dismssal of his state | aw
claimwhen he filed his lawsuit in federal court and invoked our
di scretionary supplenental jurisdiction power. [d. Lastly,
comty favors Chotiner litigating his whistleblower claimin
state court because we wi Il avoid guessi ng how Pennsyl vani a

courts would interpret Pennsylvania | aw.
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Original jurisdiction now lacking, we decline to
exerci se suppl enental jurisdiction over Chotiner's state-|law

claim

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH CHOTI NER ) ClVIL ACTI ON



PH LADELPH A HOUSI NG AUTHORI TY
et al. ) NO. 02-9504

ORDER

AND NOW this 15th day of Decenber, 2004, upon
consi deration of defendants' notion for sunmary judgnment (docket
entry # 57), plaintiff's response (docket entry # 59),
defendants' notion for leave to file a supplenental reply (docket
entry # 60), the supplenental reply attached to that notion, and
for the reasons stated in our nenorandum it is hereby ORDERED
t hat :

1. Def endants' notion for leave to file a
suppl enental reply i s GRANTED;

2. Def endants' notion for summary judgnment i s GRANTED
as to Count One;

3. We decline to exercise supplenental jurisdiction
over Count Two, and therefore that Count is D SM SSED W THOUT
PREJUDI CE; and

4. The Cerk of Court shall CLOSE this case
statistically.

BY THE COURT:
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Stewart Dal zell, J.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH CHOTI NER ) ClVIL ACTI ON

PH LADELPH A HOUSI NG AUTHORI TY
et al. ) NO. 02-9504
JUDGVENT



AND NOW this 15th day of Decenber, 2004, upon
consi deration of our grant of sunmmary judgnent as to Count One of
plaintiff's conplaint and our dism ssal of Count Two, JUDGVENT | S
ENTERED i n favor of defendants Phil adel phia Housi ng Authority,
Carl R Geene, Janes A Jones, Marc Wolley, and Helen Ferris

and against plaintiff Kenneth Choti ner.

BY THE COURT:

Stewart Dal zell, J.
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