IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEKALB PI KE REAL ESTATE : ClVIL ACTI ON
ASSCCI ATES, LP :
V.
THE ALLSTATE CORP., et al. 5 NO. 03-6771
MVEMORANDUM
Bartle, J. Decenber 13, 2004

Before the court is the notion of plaintiff DeKalb Pike
Real Estate Associates, L.P. ("DeKalb") for a new trial under
Rul e 59 of the Federal Rules of G vil Procedure. The jury
answered special interrogatories in favor of defendants, The
Al | state Corporation ("Allstate") and Sterling Collision Center,
Inc. ("Sterling"). DeKalb clains the court erred in its charge
to the jury and in excluding certain evidence.

l.

This case centered on the alleged prom ses by
defendants Sterling and Allstate to DeKalb in connection with the
proposed construction by DeKalb of an auto collision center for
def endants on DeKal b's property on Route 202 in Upper Merion
Townshi p, Montgonery County, Pennsylvania. Sterling, a
subsidiary of Allstate, is in the business of repairing vehicles
of Allstate's insureds which are damaged in accidents. No

agreenment was ever signed and no auto collision center was ever



built. DeKalb sought danmages from defendant on the grounds of
prom ssory estoppel and negligent m srepresentation.

During the seven-day trial, both parties presented
evi dence about the negotiations and exchanges between the parties
during the period between | ate 2001 and Septenber, 2003.
Sterling and DeKal b had agreed on a nunber of points involving
t he construction of an auto collision center. The discussions
contenpl ated that DeKalb would build the facility to Sterling's
speci fications. The anount of rent and the length of a |ong-term
| ease had been settled. The parties contenplated that Allstate,
Sterling's parent conpany, would sign sone form of financial
guaranty for the | ease, although its terns were never resol ved.
DeKal b presented evidence that it expended $1.4 million in
devel oping the property in reliance on Sterling's promses to
| ease it. Anong other things, DeKalb denolished the two existing
houses on the property and ordered custombuilt steel and HVAC
systens designed for Sterling' s building specifications.

On Septenber 17, 2003, defendants comuni cated to
DeKal b their decision not to sign the [ease. Two of the
significant issues that were never resolved were: (1) a deed
restriction that prohibited the property's use as a "public
garage"; and (2) an unplotted easenent in favor of the
Phi | adel phi a Suburban Water Conpany. That easenent all owed the
wat er conpany the right to nove about the property to access an
adjoining water-filled quarry. Joanne Keating, counsel for

Sterling, testified at trial that Sterling made the decision that
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it could not execute the | ease because the public garage
restriction and unplotted easenent posed serious threats to
Sterling's anticipated use of the property.

The jury, through answers to special interrogatories,
returned a verdict for defendants on DeKalb's clains for
prom ssory estoppel and negligent m srepresentation.

.

Rul e 59(a) provides in pertinent part:

A newtrial may be granted to all or any of

the parties and on all or part of the issues

(1) in an action in which there has been a

trial by jury, for any of the reasons for

whi ch new trials have heretofore been granted

in actions at lawin the courts of the United

States ...
Fed. R Gv. P. 59(a).

A new trial should be granted to prevent a miscarriage
of justice when the jury's "verdict is contrary to the great

wei ght of the evidence," Roebuck v. Drexel Univ., 852 F.2d 715,

736 (3d Cr. 1988), or when the court commts an error of |aw

whi ch prejudices a substantial right of a party. See Maylie v.

Nat'l R R Passenger Corp., 791 F. Supp. 477, 480 (E.D. Pa.),

aff'd, 983 F.2d 1051 (3d Cir. 1992). 1In all cases, the authority
of atrial court to grant a notion for a newtrial "is confided
al nost entirely to the exercise of [its] discretion.”™ Anerican

Bearing Co. v. Litton Indus., Inc., 729 F.2d 943, 948 (3d Cr.

1984) (quoting Allied Chem Corp. v. Daiflon, Inc., 449 U S. 33,
36 (1980)).




L.

DeKal b first contends that a newtrial is warranted
because we erred in our instructions to the jury concerning the
statute of frauds.

During trial, defendants introduced evi dence concerning
the statute of frauds in response to DeKalb's prom ssory estoppel
claim Under Pennsylvania |aw, the statute of frauds requires
that any | ease of real property for a period of nore than three
years be put into witing. 33 PA Cons. STAT. 8 1 (1772). The
| ease contenplated here was for at |least fifteen years. It is
undi sputed that the parties never entered a witten agreenent.

We gave the follow ng instruction regarding the statute
of frauds as it relates to DeKalb's prom ssory estoppel claim

During the trial, you have heard references

to the statute of frauds. Under Pennsylvani a

law, the statute of frauds requires certain

transfers of real estate or interest in real

estate such as | eases for nore than three

years and easenents to be in witing and

signed by parties involved in the transfer.

As noted above, plaintiff is not prohibited

fromrecovery because no witten | ease or

easenent was signed. On the other hand, you

nmust consider the reasonabl eness of DeKal b's

reliance on any prom se of defendant to | ease

the property in light of the statute of

frauds and DeKal b's know edge of it, if any.

DeKal b argues that our instruction on the statute of
frauds, along with the allegedly inproper questioning of
W t nesses on this subject, created prejudicial error. According

to DeKal b, the jury should have been instructed that the statute



of frauds "has no effect on any claimin this case, and is not a
defense to any claimraised in this case.”

For a party to prevail on its prom ssory estoppel
claim it nust prove that it acted in reliance on a definite and
specific promse and that its reliance was reasonable. See

Josephs v. Pizza Hut of America, Inc., 733 F. Supp. 222, 226

(WD. Pa. 1989). 1In determ ning the reasonabl eness of DeKalb's
reliance, the jury could consider the totality of circunstances,
i ncl udi ng whet her DeKal b was a sophi sticated party or had

know edge of what was required to create an enforceable contract.

See e.qg., Geenberg v. Tomin, 816 F. Supp. 1039, 1056-57 (E.D.

Pa. 1993). "Although there are no hard and fast definitions of
what constitutes reasonable reliance, the degree of

sophi stication of the parties and the history, if any, behind the
negoti ati on process are relevant factors in ascertaining
reasonabl eness.” |d. at 1056. The court's jury instruction was
in accord with Pennsylvania law in this regard:

In order to prevail onits claimfor

prom ssory estoppel, DeKalb must prove by
cl ear and convi nci ng evi dence that:

(1) defendants nade a clear and reasonably
certain promse to the plaintiff, whether
orally or in witing. Plaintiff does not
have to prove that there was a signed | ease
to succeed in a claimfor promssory

est oppel ;

(2) defendants nade the promse with

know edge that DeKalb was likely to act or
refrain fromacting in reliance on the

prom se;

(3) DeKalb suffered damages as a result of
its reliance on the prom se;



(4) it was reasonable for DeKalb to rely

upon the prom se under the circunstances in

which it was nade; and

(5) injustice can be avoided only by

enforcing the prom se.

(enphasi s added).

We agree that the statute of frauds does not bar a
claimfor prom ssory estoppel, and we never charged the jury that
such a bar existed. Nonetheless, in considering the
reasonabl eness of DeKal b's reliance on defendants' prom ses, the
jury was entitled to consider all the circunstances surroundi ng
the negotiations. Thus, we advised the jury to consider DeKalb's
know edge, "if any," of the statute of frauds on the question of
t he reasonabl eness of DeKal b's reliance on any prom ses nade by
def endants. DeKalb engaged in | ease negotiations with the help
of real estate broker Chuck Shields and attorney Robert Kelly.

At trial, Shields testified that he knew that a real estate |ease
must be in witing and signed before it is enforceable. One
could al so reasonably infer that Kelly, an experienced attorney,
was aware of the requirenents of the statute of frauds. Because
Shields and Kelly represented DeKalb in the | ease negoti ati ons,
the jury was entitled to inpute their know edge of the statute of
frauds to DeKalb. There was sinply no basis to exclude the
statute of frauds as a factor in the jury's deliberations in
deci di ng whether "it was reasonable for DeKalb to rely upon the

prom se [ made by defendants] under the circunstances in which it

was nade." 1d.



We properly allowed testinony concerning the statute of
frauds and properly instructed the jury to consider DeKalb's
know edge, if any, of the statute of frauds when it consi dered
DeKal b' s prom ssory estoppel claim

V.

Next, DeKal b contends that we inproperly excl uded
evi dence showing that: (1) the defendants unilaterally decided
on Septenber 17, 2003 to ask DeKalb to calculate its | osses
because it was the "business thing to do;" (2) on Septenber 18,
2003, defendants' business persons called Chuck Shields, the real
estate broker, and told himof their decision not to sign the
| ease and asked himto have DeKal b calculate its | osses; and (3)
on Septenber 22, 2003, defendants told DeKal b the sanme deci sions
di scl osed to Shields on Septenber 18, 2003.

DeKal b clains that the evidence we excluded is
adnmi ssible as relevant to show defendants' business decisions. *
We are not persuaded. Uncontested testinony was offered by both
sides to show that Sterling was the party which decided not to go
forward with the lease. In addition, after extensive questioning
of M ke Ruser, who represented DeKalb in | ease negotiations and
handl ed DeKal b' s bookkeepi ng, we admtted DeKal b's damage

evi dence whi ch included the sanme expenses cal cul ated by DeKal b at

1. W granted defendants' notion in |limne to exclude

def endants' request that DeKal b cal cul ate expenses and

def endants' purported offer to rei nburse DeKal b for out-of-pocket
expenses. W did so because such evidence involved settl enent
negotiations of a disputed claim See Fed. R Evid. 408.
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def endants' request. W even allowed into evidence the chart of
damages which DeKal b had provided to Sterling in Septenber, 2003.
We sinply deleted the | anguage, "for settlenent purposes only."
The only purpose for which DeKal b coul d possibly have introduced
t he excl uded evidence was to reveal the parties' attenpts to
settle the dispute prior to litigation.

Rul e 408 of the Federal Rules of Evidence provides:

Evi dence of (1) furnishing or offering or
prom sing to furnish, or (2) accepting or
offering or promsing to accept, a valuable
consideration in conprom sing or attenpting
to conprom se a clai mwhich was di sputed as
to either validity or anpbunt, is not

adm ssible to prove liability for or
invalidity of the claimor its anount.

Evi dence of conduct or statenents made in
conprom se negotiations is |ikew se not
adm ssi bl e.

Fed. R Evid. 408. "The policy behind Rule 408 is to encourage

freedom of discussion with regard to conpromse.” Affiliated

Mrs., Inc. v. Aluminum Co. of Am, 56 F.3d 521, 526 (3d Cr.

1995) (citations omtted). The Rule 408 prohibition against
evidence relating to conprom ses of a disputed clai mdoes not
require that an actual lawsuit exist at the tinme the alleged

conprom se was made. See Affiliated Mrs., Inc., 56 F.3d at 526.

I nstead, there nust be "at |east an apparent difference of view
between the parties concerning the validity or anmount of a
claim"™ 1d. (citing Weinstein's Federal Evidence § 408.06, at
408-23 (rev. 1998)).

At the tinme defendants chose not to go forward with the

| ease negoti ations, they knew DeKal b had i ncurred expenses to
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prepare the property for defendants' auto collision center.

Def endants purportedly nade an offer to purchase the custom zed
steel and HVAC system Thereafter, the parties net and exchanged
letters in an attenpt to resolve their differences. Wile these
di scussions preceded the litigation, it is clear fromthe
testinony presented at trial that a dispute existed between the
parties in Septenber, 2003 when defendants requested expenses
fromDeKalb and all egedly offered to rei nburse DeKal b for these
costs.

The fact that DeKal b characterizes evidence related to
the parties' efforts to resolve their dispute prior to litigation
as evidence of DeKal b's "business decisions" does not allow us to
circunvent Rule 408. Moreover, DeKalb was not prejudiced. It

was allowed to introduce evidence that Sterling term nated the

negotiations. It was also allowed to introduce evidence of its
damages.
V.
The notion of DeKalb for a newtrial will be denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEKALB PI KE REAL ESTATE ) ClVIL ACTI ON
ASSOCI ATES, LP )

V.
THE ALLSTATE CORP., et al. NO 03-6771

ORDER
AND NOW this 13th day of Decenber, 2004, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED that the notion by plaintiff DeKalb Pike Real Estate
Associ ates, LP for a newtrial is DEN ED.
BY THE COURT:

[s/ Harvey Bartle 111




