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Petitioner Derrick Smth (“Smth”), a prisoner at a state
correctional institution, filed a petition for habeas corpus
under 28 U. S.C. 8§ 2254. The petition was referred to Magistrate
Judge Diane M Wl sh (“Judge Welsh”) for a Report and
Recommendation (“R & R’). Judge Wl sh recommended that the
petition be denied. Presently before the court are Smth's

bjections to the R& R (“Cbjections”).

Factual and Procedural Background

Smth and Andre DeShields (“DeShields”) were in the hone
Smith shared with his girlfriend, Lisa Plumer, and her brother,
Gregory Plumer. Smth stabbed DeShi el ds; Deshi el ds and Pl umrer

then I eft the house. DeShields wal ked approxi mately two bl ocks



and was assaulted again, first by two nen and then additional nen
who beat and stabbed him he escaped fromthe assailants and
collapsed in front of an abandoned house two doors from Smth’s
hone.

Police officers arrived and saw Smith's brother and three
other nmen entering a car. All of themran away when the police
officer ordered themto stop. DeShields died two weeks | ater
fromhis injuries.

Smth was charged with nurder, conspiracy and possession of
an instrument of crime (“PIC'). Following a jury trial in the
Court of Common Pl eas for Philadel phia County, Smth was
convi cted of conspiracy and PIC but acquitted of murder. Smith
was sentenced to fourteen to thirty-five years inprisonnent.

Smith's conviction was affirmed by the Superior Court on
direct appeal. Smth argued that the verdict was against the
wei ght of the evidence, but the appellate court refused to
address the argunent because it was not raised in the trial court
by post-sentence notion. Smth filed a petition under the PCRA
whi ch was di sm ssed, w thout hearing, by the Court of Common
Pleas. The court found the evidence clearly supported Smth's
conspiracy conviction and also that Smth s counsel was not
ineffective. On appeal, the Superior Court affirned. It found

that Smth was not prejudiced by counsel and his argunment that



the evidence was insufficient to convict himof conspiracy
because his all eged co-conspirator was acquitted, was w thout
merit. Smth filed a petition for allowance of appeal to the
Suprene Court but it denied Smth's petition and declined to
address the nerits of the case.

Smith, filing a habeas petition, clainmed: (1) trial counsel
was ineffective for failing to use a prior inconsistent statenent
to i npeach Comonweal th witness Gegory Plunmer; (2) the evidence
was insufficient to sustain his convictions for conspiracy and
possession of an instrunment of crinme;(3) his Confrontation C ause
and Due Process Clause rights were violated by adm ssion in
evi dence of a statenent made by an indicted co-conspirator.

The petition was referred to Magi strate Judge Wl sh for a
Report and Recommendation. Judge Welsh found: (1) Smth' s trial
counsel was not ineffective for failing to i npeach Commonweal th
wi tness Gregory Plummer; (2) the insufficiency of the evidence
cl ai mwas not exhausted and was procedurally defaulted; and (3)
the Confrontation C ause and Due Process clains were procedurally
defaul ted. Judge Wl sh reconmmended deni al of the habeas
petition.

Smth objects because: (1) the insufficiency of the evidence

cl ai mwas exhausted; and (2) Judge Welsh erred in rejecting his



claimof ineffective assistance of counsel. Smth s (bjections

will be reviewed de novo.

1. Discussion

Exhaustion of state renedies is ordinarily required before a
federal court can review a petitioner’s claim See 28 U S.C. 8§
2254(b) (1) (A). This exhaustion requirenent is grounded in
principles of comty; in a federal system the state should have
the first opportunity to address and correct alleged violations

of a state prisoner’s rights. Coleman v. Thonpson, 501 U.S. 722,

731 (1991.) The exhaustion rule requires a petitioner to “fairly
present” his clains first to the state courts to give thema
meani ngf ul opportunity to correct alleged violations of the

petitioner’s constitutional rights. Duncan v. Henry, 513 U S

364, 365 1995).
A habeas claimw ||l not be disnissed for failure to exhaust
state renedies, if the claimasserted is not “fundanentally

altered” fromthat already considered by state courts. Vasquez v.

Hillery, 474 U S. 254, at 260 (1986). The prisoner nust present
t he substance of his claimto the state court. [d. at 258.
Smth argues that the insufficiency of evidence claimis

exhaust ed because all the facts relevant to the cl ai mhave



al ready been reviewed by the state courts. On direct appeal,
Smth argued that his conviction for conspiracy was agai nst the
wei ght of the evidence because his co-defendant brother, the only
al | eged co-conspirator, was acquitted of all charges. The
Superior Court refused to consider this claim because Smth

failed to raise it in the trial court. See Commpbnwealth v.

Smth, 750 A 2d 376(Pa. Super. 1999).

In the PCRA proceedings, Smth clained that appellate
counsel had been ineffective for failing to argue the evidence
was insufficient to sustain his convictions. The Superior Court
found that the insufficiency claimlacked nerit because the
Commonweal th had charged Smith with conspiring with other unknown
persons and there was sufficient evidence to support a finding
that Smth agreed with others to commt the nurder of the victim
that they shared crimnal intent, and that an overt act was done

to further that objective. See Conmpnwealth v. Smith, 792 A 2d

1288( Pa. Super. 2001).

Judge Wel sh found that the insufficient evidence claim
asserted in state court was different fromthe claimasserted in
the federal habeas petition. Judge Wl sh concluded that “[i]n
the state court, the petitioner argued that the evidence was

i nsufficient because his co-defendant brother had been acquitted



of conspiracy”, R & R at 17, but “[h]lere, the petitioner clains
that the evidence was insufficient because he was acquitted of
the murder charge. These clains are different; therefore, the
petitioner did not exhaust his sufficiency claimin the state
courts.” R& R at 17. The petitioner argues in his Objections to
the R&R that his argunents in state and federal court enconpassed
the sane elenments. Objections, p. 1

In his petition for habeas corpus, Petitioner alleged that
there was insufficient evidence to find himguilty of conspiracy
because “by acquitting himof nurder, the jury necessarily found
that Petitioner was not present during the outside altercation.”

Petition for Habeas Corpus at 10, Smith v. Sobina (C A 02-

606) (2002). In the PCRA appeal before the Superior Court,
petitioner had argued that the “only conclusion to be drawn from
Appel lant’ s acquittal on Murder charges is that the jury

di sbel i eved Plumer, and concluded that appellant was not
present, and thus, did not participate in the outside

altercation.” Brief for Appellant, p. 25, Commonwealth v. Smth,

792 A.2d 1288 (Pa. Super. 2001). 1In his petition for allowance
of appeal to the Pennsyl vania Suprene Court, he once again argued
that he “was acquitted of all degrees of hom cide, which can be

interpreted only as the result of the jury' s determ nation that



he was not present during the outside altercation,” and to affirm
his conviction based on that altercation would be unsound.
Petition for Al owance of Appeal at 12, Smth v. Commonweal t h,
E.D. Allocatur Dkt. 2002.

Judge Wl sh found that the state court claimwas different
fromthe federal claim but petitioner’s PCRA argunent before the
Superior Court, as well as the Suprenme Court in his petition for
al | onance of appeal, was based on his contention that because the
jury acquitted himof nurder, it necessarily found he was not
present during the outside altercation. Petitioner also argued
before the Superior Court that his conviction of conspiracy could
not have been based on sufficient evidence because the only
al | eged co-conspirator was acquitted of conspiracy.

Petitioner failed to include in his federal petition part of
the argunent he asserted in the state court; subsequent narrow ng
of the claimdid not fundanentally alter it. Even though it was
not addressed specifically by the either the Superior Court or
Suprene Court, it was fairly presented to both. The claimis
exhausted, and nust be decided on the nerits.

On the charge of murder, the jury found petitioner not
guilty. Petitioner is mstaken that a factual inference can be

drawn froma general jury verdict. An acquittal by the jury



means only that the prosecution has failed to prove the defendant

guilty beyond a reasonable doubt. U.S. v Watts, 519 U S. 148,

155 (1997). “The jury cannot be said to have ‘necessarily
rejected” any facts when it returns a general verdict of not

guilty.” US. v Watts, 519 U S. 148, 155 (1997). Petitioner’s

argunent there was insufficient evidence to convict him of
conspiracy to commt nurder fails, because it incorrectly relies
on inferences drawn fromthe general jury verdict. Even if the
jury believed petitioner was not present during the outside
altercation it would not preclude guilt of conspiracy as his
presence at the scene was not an el enent of that crine.
Petitioner’s next argunent is that the Superior Court was

unreasonable in its application of the Strickland standard to his

claimof ineffective assistance of counsel.
| neffective assistance of counsel requires that the
Petitioner show first that “counsel’s representation fell bel ow

an objective standard of reasonabl eness.” Strickland v.

Washi ngton, 466 U.S. 668, 688 (1984). In making this

determ nation, the court’s scrutiny of counsel’s behavior nust be
“highly deferential” and it nmust make every effort to eval uate

t he chal | enged conduct “from counsel’s perspective at that tine.”

Id. at 689. “The petitioner nust overcone the presunption that,



under the circunstances, the challenged action ‘m ght be
considered sound trial strategy.’” l1d. Second, Petitioner nust
show t hat counsel’ s deficient performance “prejudiced the
defense” in such a way that he was deprived of a “fair trial, a
trial whose result is reliable.” 1d. at 687. The Petitioner nust
show that “there is a reasonable probability that, absent the
errors, the factfinder would have had a reasonabl e doubt
respecting guilt.” 1d. at 695. A failure by the Petitioner to

satisfy either part of the Strickland standard nust result in

di smssal of the claim

Smth's claimis governed by the Anti-Terrorism and
Ef fective Death Penalty Act of 1996 (“AEDPA’). Under AEDPA, a
federal habeas court may not overturn a state court’s resolution
of the merits of a constitutional issue unless the state decision
was contrary to, or involved an unreasonabl e application of,
clearly established federal |aw as determ ned by the Suprene
Court of the United States, or was based on an unreasonabl e
determ nation of the facts in light of the evidence presented in
the state proceedings. 28 U S . C. 88 2254(d)(1) and (2). A state
court decision is an unreasonabl e application of federal |aw as
determ ned by the Suprene Court, when the state court identifies

the correct legal principle fromthe Suprene Court’s deci sions,



but unreasonably applies that principle to the facts of the

petitioner’s case. Wllians v. Taylor, 529 U S 362, 413 (2000).

To determine if the application was unreasonabl e the court nust
ask whether the state’s application of the federal |aw was
obj ectively unreasonable. Id. at 409. Thus, a federal court “may
not issue the wit sinply because that court concludes in its own
i ndependent judgnent that the rel evant state-court decision
applied clearly established federal |aw erroneously or
incorrectly. Rather, that application nust al so be
unreasonable.” 1d. at 411.

Petitioner argues that the Superior Court’s finding that
trial counsel was not ineffective for failing to inpeach a
witness with a prior inconsistent statenment was an unreasonabl e

application of Strickland. Objections, p. 3. He clains that

considering the purpose of cross-exam nation, the inportance of
the witness whose credibility was in question, and the
significance of the statenent for inpeachnent purposes, counsel’s

assi stance was i neffective under Strickl and. Id. at 3, 4.

The Superior Court found that because the statenent was read
to the jury by the detective who recorded it and was questi oned
specifically about the inconsistencies wth the evidence at

trial, the jury had anple opportunity to consider the statenent’s



bearing on the truthful ness of the witness. Wether counsel’s
conduct fell below an objective standard of reasonabl eness need
not be examned if petitioner was not prejudiced by counsel’s
conduct. The Superior Court, as well as the Magistrate Judge,
found that because the statenent was presented to the jury for
its consideration and the inconsistencies were mnor, there was
no prejudice to petitioner and no ineffective assi stance of
counsel

The jury was presented with the witness’ s inconsistent
statenents and was able to consider inconsistencies when wei ghing
the witness's testinony in reaching a final verdict. This court
cannot conclude that, "absent the errors, the factfinder would
have had a reasonabl e doubt respecting guilt.” 1d. at 695. There
was no prejudice to the petitioner as a result of counsel’s
conduct .

The state court’s application of clearly established federal
| aw was not unreasonabl e, and under AEDPA, its decision cannot be

overturned.

I11. Conclusion
The petitioner’s Confrontation C ause and Due Process clains

are procedurally defaulted; the insufficient evidence claim



al t hough exhausted, lacks nerit; and the state court’s decision
t hat counsel was not ineffective was not unreasonable. For the
foregoi ng reasons, Smth' s Petition for Habeas relief wll be
DENI ED

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DERRI CK SM TH, ) Cl VIL ACTI ON

V.

RAYMOND J, SCBINA, et al. : NO. 02- 8606
ORDER

AND NOW this 6th day of Decenber 2004, after careful and
i ndependent consi deration of the petition for a wit of habeas
corpus, the answer thereto, the traverse and after review of the
Report and Recommendation of Diane M Wl sh, United States
Magi strate Judge, and the Objections thereto, it is hereby
ORDERED t hat :

1. The Objections are OVERRULED

2. The Petition for a wit of habeas corpus is DEN ED;, and

3. Acertificate of appealability is not granted.



BY THE COURT:

/s/ Norma L. Shapiro

Shapiro, J.



