IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NDA THOVPSON- HARM NA, : ClVIL ACTI ON
Pl ai ntiff, :

V.
RELI ANCE STANDARD LI FE
| NSURANCE COVPANY, :
Def endant . : NO. 04-425

Opi ni on _and O der

Newconer, S.J. Novenber 23, 2004
Presently before the Court are the Parties’ Cross-
Motions for Summary Judgnent. Plaintiff seeks review of
Def endant Reliance Standard Life Insurance Conpany’s (“Reliance”)
decision to deny her claimfor long-termdisability benefits.
For the reasons set forth below, Plaintiff’s Mdtion is denied and
Def endant’s Motion is granted. Plaintiff’s request for an oral
argunent is denied pursuant to Local Rule 7.1(f) because the
record is already well devel oped, and because the scope of review
is restricted to the Administrative Record.* The Court’s
reasoni ng foll ows.
I . BACKGROUND
Plaintiff brings this action against Reliance to
recover long-termdisability (“LTD’) benefits after her clai mwas
denied. The insurance policy at issue (“Policy”) is part of an

enpl oyee benefit plan governed by the Enployee Retirenment |ncone

! The Court notes that the hei ghtened standard of review analysis is not
restricted to the Administrative Record. See infralll, A



Security Act of 1974 (“ERISA’), 29 U S.C. 88 1001, et seq.
Plaintiff was enpl oyed by North Arundel Hospital Association,

Inc. (“NAHA"), located in Gen Burnie, Maryland, as a Hone Health
Staff Speech & Language Pathologist. Plaintiff participated in
the Policy issued to the NAHA. Reliance is an insurance carrier
that funded the distribution of benefits under the Policy, and

al so adm ni stered the Policy as a fiduciary wthin the nmeani ng of
ERI SA.

On Cct ober 26, 2000, Plaintiff underwent surgery on her
wrists and her physician Dr. Terrance O Donovan instructed her
not to return to work. On March 10, 2001, while attending her
nmot her’s funeral, Plaintiff fell and sustained nore injuries to
her wists. Plaintiff was disabled and not working at the tine.
From Cct ober 26, 2000 to August 27, 2002, Plaintiff underwent
seven (7) surgeries on her hand, wist, and shoul der, and as a
result, her enploynent attendance was intermttent. On Novenber
30, 2001, Reliance termnated the short termbenefits Plaintiff
was receiving, which pronpted her to submt a claimfor LTD
benefits. On February 2, 2002, Reliance initially denied
Plaintiff’s application for LTD benefits in a four (4) page
letter drafted by Carol Timin, a senior clains examner in
Reliance’s LTD Clainms Departnment. The denial turned on the
Pol i cy | anguage which states that Reliance will pay LTD benefits

for a “Total Disability” as a result of “Injury or Sickness” if:



“during the Elimnation Period, an |Insured cannot perform each
and every material duty of his/her regular occupation . . ..~
For enployees in the sane class as Plaintiff, the Policy defines
an Elimnation Period as one-hundred eighty (180) consecutive
days of Total Disability. In the letter, Reliance s position was
that Plaintiff could performat |east one, if not several, duties
of her regular occupation as a speech pathol ogi st.

Plaintiff tinmely appealed the denial to Reliance’s
Quality Review Unit, and on March 27, 2002, she received a letter
drafted by Jam | Jackson, a senior benefits analyst, affirmng
the initial denial. In this letter, M. Jackson discussed at
sone length the reasons for the claimdenial, referencing the
revi ew of nmedical and vocational information. |In the letter, M.
Jackson references a nedical review and a vocational opinion
performed by Reliance, which concluded that Plaintiff could
perform several material duties of her occupation.

After Reliance failed to respond to a second appeal,
Plaintiff filed suit in federal court seeking a review of
Rel iance’s denial of LTD benefits. Both parties have filed
cross-notions for summary judgnment and have briefed the issues
extensively for the Court.
1. JURI SDI CTI ON

This Court has jurisdiction over this case pursuant to

28 U.S.C. 8 1331 because the Policy is an “enpl oyee benefit plan”



as defined by 29 U S.C. 8§ 1002(3) of ERI SA
[11. DI SCUSSI ON

A. St andards of Revi ew

Two standards of review are applicable here: the
summary judgnent standard and the standard of review. Summary
judgnent is appropriate “if there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a
matter of law" FED. R CIV. P. 56(c). Essentially, the inquiry
is “whether the evidence presents a sufficient disagreenent to
requi re subm ssion to the jury or whether it is so one-sided that

one party nust prevail as a matter of law.” Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 251-52 (1986). The noving party has

the initial burden of informng the court of the basis for the
notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). An issue is

genuine only if there is a sufficient evidentiary basis on which
a reasonable jury could find for the non-noving party. Anderson,
477 U. S. at 249. A factual dispute is material only if it m ght
affect the outcone of the suit under governing law. 1d. at 248.
Finally, in considering cross-notions for sumary judgnent, the
Court nust consider each party's notion individually. Each party
bears the burden of denonstrating that there are no genuine

i ssues of material fact. Reinert v. Gorgio Foods, Inc., 15 F




Supp. 2d 589, 593-94 (E.D. Pa. 1998).
Because the Plan provides discretionary authority to
the clains fiduciary, the arbitrary and caprici ous standard of

review is appropriate in this case. See Firestone Tire and

Rubber Co. v. Bruch, 489 U. S. 101, 111 (1989). The term

“arbitrary and capricious” has been interpreted to nean “w t hout
reason, unsupported by substantial evidence or erroneous as a

matter of |law.” Abnathya v. Hoffmann-LaRoche, Inc., 2 F.3d 40,

45 (3d Cr. 1993). In this case, Plaintiff argues that
Rel i ance’ s deci sion nmust be subject to a heightened | evel of
scrutiny because of the inherent conflict of interest in funding
and adm nistering the Policy. Reliance agrees that the standard
shoul d be nodified in accordance with the “sliding scale”

approach adopted by the Third Crcuit in Pinto v. Reliance

Standard Life Ins. Co., 214 F.3d 377 (3d Gr. 2000). Under this

approach, the standard begins with the arbitrary and capri ci ous
review and applies |less deference if the evidence reveals that
the clains fiduciary' s decision was influenced as a result of the
conflict. See Pinto, 214 F.3d at 379. Pinto provides a

nonexcl usive list of factors to consider in determ ning whether a
structural conflict of interest warranting hei ghtened revi ew

exi sts, including: the sophistication of the parties, the
information available to the parties, the exact financial

arrangenment between the insurer and the enployer, and whether the



deci sion-maker is a current enployer, forner enployer, or
insurer. See Pinto, 214 F.3d at 392. Finally, a court may | ook
outside of the adm nistrative record when setting the standard of

review on the Pinto sliding-scale. See MlLeod v. Hartford Life

and Accident, Ins. Co., 247 F. Supp. 2d 650, 654 (E.D. Pa. 2003).

Al t hough Reliance has stipulated that the sliding scale
approach applies, it denies any conflict of interest. Yet,
al nost invariably, cases in which enployers pay an i ndependent
i nsurance conpany to fund, interpret, and adm nister a plan

warrant a hei ghtened standard of review. See Bill Gay Enters.

v. Gourley, 248 F.3d 206, 216 (3d Gr. 2001). Because of the
potential for bias and of the di sparate sophistication of the
Parties, the Court will apply a slightly hei ghtened standard of
review. The Court, however, does not find any financial conflict
of interest and will not substantially heighten review. The nere
generalization that “Reliance saves noney, and increases its
profit, if it denies a claim” (Def.’ s Br. at 1.) is insufficient
to establish a financial conflict of interest. Simlarly, the
Court does not find any procedural irregularities in the claim
review, nor does it find a self-serving exam nation of the
avai | abl e nedi cal evidence. Plaintiff’'s claimwas reviewed on
multiple levels, and both the initial denial and the appeal
denial letters were detailed and conprehensive. Contrary to

Plaintiff’s assertions, Reliance was under no obligation to



provi de an i ndependent nedi cal exam nation. See M Guigan V.

Reliance Standard Life Ins. Co., No. 02-7691, 2003 U.S. Dist.

LEXIS 17593, at *20 (E.D. Pa. Cct. 6, 2003) (explaining that
“Pinto nmakes clear that an insurance conpany is under no specific

duty to gather [nedical] information.”); Perri v. Reliance

Standard Life Ins. Co., No. 97-1369, 1997 U.S. Dist. LEXI S 12741,

at *21-2 (E.D. Pa. Aug. 19, 1997). Accordingly, this Court does
not find an “inattentive process” surroundi ng the nedi cal
information avail able at the tine the determ nati on was made t hat
woul d warrant a substantial heightening of the standard of

revi ew. See Freiss v. Reliance Standard Life Ins. Co., 122 F

Supp. 2d. 566, 574-5 (E. D. Pa. 2000) (discussing that Reliance’s
failure to order an independent nedical exam nation, conbi ned

wi th ot her procedural anomalies, caused that court to exam ne the
adm nistrative record wwth “great skepticisni).

B. Revi ew of Reliance’s d ai m Deni al

The primary issue before the Court remai ns whet her
Def endant acted arbitrarily and capriciously when it determ ned
that Plaintiff was not “Totally D sabl ed” as defined under the
Policy. For this analysis, the Court may only reviewthe
evi dence that was before the admnistrator at the tine the

deci sion was made. See Mtchell v. Eastnman Kodak Co., 113 F. 3d

433, 440 (3d Cr. 1997). |In this case, the burden of proof to

make her prima facie case remains on the Plaintiff because her



insurer is not calling into question the scientific basis of the

physicians’ reports. See Lasser v. Reliance Standard Life Ins.

Co., 344 F.3d 381, 391 (3d Cir. 2003) (discussing the burden of
proof in disability cases). For the reasons discussed bel ow, the
Court finds that Plaintiff has not nmet her prinma facie burden of
proving that she could no | onger perform “each and every materi al
duty” of her “regular occupation.”

Plaintiff fails in her attenpt to establish a prim
facie show ng of “Total Disability” through her physician
reports. On Novenber 16, 2001, Plaintiff’s physician, Dr.
Terrance O Donovan inforned Reliance that she had *achieved
maxi mum nmedi cal inprovenent” and that she could return to work at
| east part-time on Novenber 29, 2001. (Admin. R at 201.) This
notification occurred within the Eli mnation Period, which began
to run on June 8, 2001 and extended through Decenber 6, 2001.°2
Dr. O Donovan also indicated that Plaintiff could Iift at a
sedentary capacity, could performfine manipulation tasks with
bot h hands, and could performrepetitive graspi ng and

pushing/pulling with her right hand. (Admn. R at 201.) On

2 \Wiile Plaintiff now argues that the Elinination Period ran from
Cct ober 26, 2000 to April 29, 2001, the Court finds no support for this
argunent in the Admnistrative Record. See Adnin. R at 63 (indicating, in
what appears to be Plaintiff’s handwiting on the disability claimform that
the first day Plaintiff was unable to work on a full time basis was 6/08/01,
and that the |last day Plaintiff worked before the disability was 6/07/01);
Admin. R at 33 (Plaintiff’s letter to Carol TimMin witing to appeal the
initial denial did not include any information that the disability occurred in
Cct ober, 2000). Accordingly, the Court is precluded fromconsidering this
argunent because it was not before the claims administrator at the time the
deci sion was nmade. See Mtchell, 113 F.3d at 440.
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Novenber 19, 2001, Dr. O Donovan released Plaintiff to five hours
field work, including light office work and neetings. On
Novenber 29, 2001, Plaintiff reported to her enployer’s
occupational health departnent for a duty determ nation. On
Novenber 30, 2001, Dr. O Donovan rel eased her for “full day/ful
duty office work.” (Admn. R at 127.) On Decenber 3, 2001, Dr.
O Donovan lifted Plaintiff’s driving restrictions. (Admn. R
125.) These releases to drive and work light hours during the
Eli mnation Period denonstrate that Plaintiff could have
performed several duties of her occupation. The next issue turns
on whether these duties are material. Yet, before the Court
turns to that question, it nmust address Plaintiff’s argunent that
she was refused the opportunity to work for nedical reasons
within the Elimnation Period. 1In her Mdtion, Plaintiff argues
that she had to return to work for econom c reasons and that her
attenpts to return to work were rejected for nedical reasons.
Contrary to Plaintiff’s assertions, her enployer cleared her to
work in a second Duty Determ nation on Novenber 30, 2001, only
one day after the first Duty Determ nation infornmed her she could
not work. (Admn. R 129, 133.) It is worth noting that the
first determnation did not explain why she could not return to
wor k. Neverthel ess, her enployer’s doors were not closed to her
in |ate Novenber, 2001.

In addition, Plaintiff m sconstrues the Third Crcuit’s



finding in Lasser that “[a] claimant’s return to work is not

di spositive of his or her disability when econom c necessity
conpels himto return to work.” 344 F.3d at 392. The Third
Circuit in Lasser restated findings of other circuits that “[a]
desperate person mght force hinself to work despite an ill ness
that everyone agreed was totally disabling.” See id. (citing

Hawki ns v. First Union Corp. Long-TermDi sability Plan, 326 F.3d

914, 918 (7th Cr. 2003)). |In Lasser, the Third Crcuit nerely
expl ai ned that an enployee returning to work i s not dispositive
of whether the enployee is disabled. Returning to work, w thout
nmore, is inapposite to an insurer’s determ nation as to whether
an enployee is totally disabled, at |east under a policy such as
the one at issue here. The only remaining question is whether
the Plaintiff’s occupational duties were material, and whet her
Plaintiff could in fact performthem

Inits review of Plaintiff’ claim Reliance perfornmed a
conprehensi ve vocational review to determ ne the material duties
of Plaintiff’s occupation. Reliance reviewed the Departnent of
Labor’s Dictionary of Occupational Titles (“DOI”) as well as the
NAHA' s job description. “A duty is ‘material’ when it is
sufficiently significant in either a qualitative or quantitative
sense that an inability to performit neans that one is no | onger

practicing the ‘regular occupation.’” Lasser v. Reliance

Standard Life Ins. Co., 146 F. Supp. 2d 619, 636 (D. N.J. 2001),

10



aff’'d 344 F.3d 381 (3d Gr. 2003). “‘Regular occupation’ is the
usual work that the insured is actually performng i medi ately

before the onset of disability.” See Lasser, 344 F.3d at 386.

In this case, the Court finds that Reliance reasonably determ ned
that the followng duties listed for a “Speech Pat hol ogi st”
according to the DOT were material :

(1) Di agnose and eval uate speech and | anguage

skills as related to educational, nedical, social,

and psychol ogi cal factors;

(2) Provide counseling and gui dance and | anguage
devel opnent therapy to handi capped i ndividual s;

(3) Evaluate and nonitor, individuals, using

audi o-vi sual equi pnent, such as tape recorders,

over head projectors, filnmstrips, and denonstrative

mat eri al s;

(4) Instruct individuals to nonitor their own

speech and provides ways to practice new skills.

(Adm n. R at 30.)
The DOT al so states that this occupation is classified as |ight
wor k, consisting of an occasional lifting of twenty (20) pounds,
frequent lifting of ten (10) pounds, or constant lifting of a
negligible ambunt. Al of these duties are sufficiently
significant to the regul ar occupation of a speech pathol ogi st,
and are thus material. Reliance’s determnation that Plaintiff

could performany one of these material duties was reasonable.?

Contrary to Plaintiff’'s assertions, Reliance did not use the

31t is noted however, that Plaintiff was cleared to push/pull no nore
than five (5) pounds on Novenber 30, 2001, and thus could not performthis
material duty for the duration of the Elimnation Period. However, this
finding does not change this Court’s ultimate conclusion that Reliance’s
determ nati on was not arbitrary and caprici ous.

11



“wrong” occupational title ("“Speech Pathol ogist” as opposed to
“Home Health Staff Speech & Language Pat hol ogist”). Reliance
reviewed the DOT occupational title “Speech Pathol ogist” as well
as the NAHA's title “Hone Health Staff Speech & Language
Pat hol ogist”. (Admn. R at 71-2.) Even if Plaintiff were
correct in asserting that there is a nmeaningful difference
between a “Honme Health Staff Speech & Language Pat hol ogi st” and
“Speech Pathol ogist”, the former’s description incorporates
several material duties of a speech pathol ogist by reference.*
While the Third Grcuit in Lasser found that this
i ncl usi ve approach was unreasonable with respect to the materi al
duties of “surgeon” and “orthopedi c surgeon”, that policy
contained different |anguage. In that case, the policy paid
benefits if a claimnt “[were] capable of performng the materi al
duties of his/her regular occupation on [only] a part-tinme basis

or [only] sone of the material duties on a full-tine basis.” See

Lasser, 344 F.3d at 383 (enphasis added). Thus, “if providing
energency and on-call services [- the duties at issue -] [were]
material duties of Dr. Lasser’s regular occupation, and if Dr.
Lasser [were] disabled fromthese activities, then he [was]
entitled to benefits under the policy . . ..” Lasser, 146 F.
Supp. 2d at 632. In this case, however, the fact that Plaintiff

may al so have possessed other material duties beyond those |isted

4 See Adnmin. R at 97 (stating that “[t]he [Hone Heal th Speech &
Language Pathol ogist] will render speech pathol ogy services to assigned

patients . . ..") (enphasis added).
12



in the DOT or the NAHA descri ption does not nean that she
qualifies as “Totally D sabl ed” under the Policy. Under this
Policy, if she can performeven one of her material duties, then
Plaintiff is not Totally Disabled under the Policy.

The restrictive Policy | anguage operates to deny
coverage in this case, and even hei ghtened scrutiny cannot save
Plaintiff’s argument. Oher circuits have enforced the sane
policy | anguage, and this Court will not re-wite the agreenent

for the Parti es. See Carr v. Reliance Standard Life Ins. Co.,

363 F.3d 604, 607 (6th Cr. 2004); (citing Gallagher v. Reliance

Standard Life Ins. Co., 305 F.3d 264, 275 (4th Gr. 2002))

(finding that “[i]f a claimant can perform even one material duty
of his regular occupation during the Elimnation Period, he is
not totally disabled” under a policy with identical |anguage to

that in the instant case).

C. daimfor Ongoing Benefits

Entering sunmmary judgnment in favor of the Defendant is
appropriate on Plaintiff’s ongoing claimfor benefits because,
for the reasons stated above, her underlying claimfails.

I V. Concl usion

After a heightened review, the Court finds that
Rel iance did not act arbitrarily and capriciously when it denied
Plaintiff’s claim Because there are no genui ne di sputes of
material fact as to whether Reliance acted arbitrarily and

capriciously under the Pinto standard, the Court will grant

13



Def endant’ s Motion for Summary Judgnent and deny Plaintiff’s

Motion for Sunmary Judgnent. An appropriate Oder foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

L1 NDA THOVPSON- HARM NA, ) ClVIL ACTI ON

Pl aintiff,

RELI ANCE STANDARD LI FE
| NSURANCE COVPANY,

Def endant . : NO. 04- 425

ORDER

AND NOW this 23'? day of Novenber, 2004, upon
consideration of the Parties’ Cross-Mtions for Summary Judgnent
(Docs. 12, 15), and the Parties’ Responses, it is hereby ORDERED
that Plaintiff’s Mdtion is DENI ED and Defendant’s Mdtion is
GRANTED. Judgnent is ENTERED in favor of Defendant and agai nst
Plaintiff on all clains. It is further ORDERED that the Parties
Unopposed Mdtion for Leave to File Motion for Summary Judgnent
Nunc Pro Tunc (Doc. 14) is hereby GRANTED. The Clerk of the
Court shall mark this case as “closed” for statistical purposes.

AND I'T I S SO ORDERED
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S/ C arence C. Newconer

United States District Judge
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