I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN McHENRY, individually and as ClVIL ACTI ON
the Natural Quardi an of M CHAEL :
McHENRY and NI COLE McHENRY

Plaintiffs,

V.

COUNTY OF DELAVWARE, et al ., :
Def endant s. : No. 04-1011

VEMORANDUM AND ORDER

J. M KELLY, J. NOVEMBER , 2004

Presently before the Court is a Motion to Dismss filed by
Def endant s Upper Darby Township and O ficer Francis Devlin and a
Motion to Dismiss filed by the County of Delaware, O ficer Joseph
Ni gro and Joseph Swett (collectively, the “Defendants”)
requesting dismssal of certain claims in Plaintiffs John,

M chael, and Nicole McHenry's (“Plaintiffs”) Conplaint. 1In
response to both these notions, Plaintiffs filed a Consoli dated
Answer and Menorandum of Law (“Response”).

The Defendants nove for dismssal of all clains for punitive
damages, which are asserted in each count of the Conplaint, and
of Counts V, VI, VIl, VIIl and IX. Counts V, VI, VII, VIIl and
| X seek relief under the state | aw theories of false arrest,
fal se inprisonment, malicious prosecution, nalicious abuse of
process and invasion of privacy respectively. The Defendants do
not argue that each Count mnust be dismssed as to all the
defendants. W find that the parties are in agreenent that

Plaintiffs’ claims for punitive damages and Counts V through I X



shoul d be di sm ssed against the follow ng five defendants: (1)
the County of Delaware, (2) Upper Darby Township, (3) Oficer
Joseph Nigro in his official capacity, (4) Oficer Joseph Swett
in his official capacity, and (5) Francis Devlin in his official
capacity.! The Court need not review the sufficiency of
Plaintiffs’ allegations to the extent that the parties agree to a
di sm ssal of these clains limted to the aforenentioned
def endant s.

Def endants Joseph Nigro, Joseph Swett and Francis Devlin do

not nove in their individual capacities for dismssal of

Plaintiffs’ clainms for punitive damages, or Counts V and VI
asserted against them The Defendants, however, do request that
“Count VIl - Malicious Prosecution,” “Count VIII - Malicious
Abuse of Process,” and “Count |IX - Invasion of Privacy” also be
di sm ssed agai nst Defendants Joseph Ni gro, Joseph Swett and
Francis Devlin in their individual capacities. For the follow ng

reasons, the Defendants’ Mtions to Dism ss are GRANTED | N PART

and DENI ED I N PART.

| . BACKGROUND

Plaintiffs’ Conplaint alleges the followng facts. On June

. Plaintiffs concede that these defendants are shiel ded
fromthe aforenentioned clains pursuant to Pennsylvania’'s
Political Subdivision Tort Clains Act. See 42 Pa. Cons. Stat. 88
8541- 8564.



16, 2002, Plaintiff John McHenry (“MHenry”) was enjoying
Father’s Day at hone with his m nor son Mchael and his adult
daughter N cole. This holiday was interrupted when the
Def endants appeared at McHenry’s hone to execute a bench warrant.

The Defendants entered McHenry’ s hone w t hout consent and
executed the bench warrant against MHenry claimng that he
failed to pay child support. The Defendants’ authority for
arresting McHenry was a bench warrant issued for an individual by
t he nane of John Prince, a/k/a John Hart, a/k/a, John Castranova.
Both McHenry and McHenry’s daughter Nicole specifically asked and
were refused an opportunity to see the contents of the warrant.

Plaintiffs allege that Defendant Joseph N gro, of the
Donestic Rel ati ons Departnment of Del aware County, hum i ated
McHenry in front of his children by stating that, “this is the
best part of ny job, | love doing this, arresting dead beat dads
on Father’s Day.” (Am Conpl. Y 22.) The Defendants’ five
police cars parked outside McHenry’s residence caused nei ghbors
to gather, and the Defendants caused MHenry further humliation
by verbally abusing himin the presence of neighbors and famly
menbers.

McHenry was taken to Del aware County Prison, where, upon
processing, it was determ ned that McHenry was not the individual
whose nane appeared on the bench warrant. MHenry was thereafter

taken to the Pennsylvania State Police Barracks where his



identity was confirnmed. MHenry was detai ned approxi mately six
hours before the Defendants released him He was then taken

hone.

1. STANDARD COF REVI EW

Federal Rule of G vil Procedure 12 provides that a party may
nmove to dismss for failure to state a cl ai mupon which relief
can be granted. Fed. R Cv. P. 12(b)(6). Wen review ng a
nmotion to dismss pursuant to Rule 12(b)(6), the Court nust
accept the non-novant’s wel |l -plead avernents of fact as true and
view all inferences in the |light nost favorable to the non-noving

party. Angelastro v. Prudential -Bache Securities, Inc., 764 F.2d

939, 944 (3d Cir. 1985). In reviewwng a notion to dismss, the
court nmust only consider the facts alleged in the pleadings and

attachnents thereto. Jordan v. Fox, Rothschild, OBrien &

Frankel , 20 F.3d 1250, 1261 (3d G r. 1994); see also Douris V.

Schwei ker, 229 F. Supp. 2d 391, 396 (E.D. Pa. 2002). A notion to
dism ss is appropriate only when the novant establishes that he
is entitled to judgnent as a matter of |law and there exists “no
set of facts in support of his [plaintiff’s] clains which would

entitle himto relief.” Ford v. Schering-Plough Corp., 145 F. 3d

601, 604 (3d Cir. 1998); Schrob v. Catterson, 948 F.2d 1402, 1408

(3d Gr. 1991).

Under this standard of review, we will now eval uate the



sufficiency of Plaintiffs’ allegations with regard to “Count VII

- Malicious Prosecution,” “Count VIII - Malicious Abuse of
Process,” and “Count |IX - Invasion of Privacy” as each Count
remai ns agai nst Defendants Joseph Nigro, Joseph Swett and Francis

Devlin in their individual capacities.

[11. DI SCUSSI ON

A. Count VIl - Malicious Prosecution

The Defendants nove for dismssal of Plaintiffs’ claimin
Count VIl of the Conplaint, which seeks relief under a theory of
mal i ci ous prosecution. Pennsylvania |law requires that a
plaintiff bringing a malicious prosecution claimnust denonstrate
each of the follow ng:

(1) the defendant initiated crimnal proceedings;

(2) the crimnal proceedings ended in Plaintiffs’

favor;

(3) the proceedings were initiated w thout probable

cause; and

(4) the defendant acted maliciously or for a purpose
other than bringing the plaintiff to justice.

Bradley v. CGeneral Accident Ins., 778 A 2d 707, 710 (Pa. Super.
2001). The Defendants argue that Plaintiffs’ claimnust fai
because there was no initiation of a crimnal proceeding.
Plaintiffs respond that the Defendants initiated a crim nal
proceedi ng when they arrested McHenry. W disagree and find
crimnal proceedings were not initiated in this case.

Section 654 of the Restatenent (Second) Torts defines “the



institution of crimnal proceedings” as follows:

(1) The term “crimnal proceedings” includes any
proceedi ng in which a governnent seeks to prosecute the
person for an offense and to inpose upon hima penalty
of a crimnal character.

(2) Crimnal proceedings are instituted when:

(a) Process is issued for the purpose of bringing the
person accused of a crimnal offense before an official
or tribunal whose function is to determ ne whether he
is guilty of the offense charged, or whether he shal

be held for later determ nation of his guilt or

i nnocence; or

(b) Wthout the issuance of process an indictnent is
returned or any information filed against him or

(c) He is lawfully arrested on a crim nal charge.
Rest at enent (Second) of Torts, 8 654. Comment c. to 8§ 654
further explains the issuance of process necessary to institute a

crim nal proceeding:

| ssuance of process. “Crimnal proceedings” are
usual ly instituted by the issuance of sone form of
process, generally a warrant for arrest . . . the

i ssuance of the process constitutes the institution of
the crimnal proceedings. Not infrequently, however,
an indictnent is found by a grand jury or an
information filed by a prosecuting officer wthout

previ ous issuance of a warrant or other process. In

t hese cases the return of the indictnment or the filing
of the information marks the institution of the
proceedings. In all of these cases official action has
been taken that constitutes a formal charge of crim nal
m sconduct agai nst the person accused.

Id., Corment c. No facts alleged by Plaintiffs anmount to the
filing of a formal charge of crimnal msconduct. MHenry’s
arrest was not legally authorized by formal process. No warrant

was ever issued for his arrest. No formal crimnal proceedings



were ever initiated against McHenry. He was never indicted nor
was a crimnal information returned against him No evidence was
presented to the grand jury for the express purpose of securing
an indictment or information. Plaintiffs, therefore, have not
sufficiently alleged that any defendant initiated crim nal
proceedi ngs to establish the tort of malicious prosecution.
Plaintiffs’ claimfor malicious prosecution in Count VII, which
by the parties agreenent renmains only agai nst Joseph Ni gro,
Joseph Swett and Francis Devlin in their individual capacities,

is dismssed.?

B. Count VIII - Malicious Abuse of Process

The Defendants nove for dismssal of Plaintiffs’ claimin
Count VIl of the Conplaint that remains agai nst Joseph N gro,
Joseph Swett and Francis Devlin in their individual capacities.
Count VIl seeks relief under a theory of “nalicious abuse of
process.” These defendants would typically be shielded fromthis

abuse of process claimby governnental inmunity under

2 The Defendants’ notions to dismss contend that
Plaintiffs additionally allege a violation of due process in
Count VIl of the Conplaint. Plaintiffs, however, only
specifically argue due process violations in a section of their
Response that is separate fromtheir Count VII - Malicious
Prosecution argunment. In this due process argunent section,
Plaintiffs present a wandering argunent that seens to address
Counts | through IV without ever referencing Count VII. It
follows, Plaintiffs do not allege a separate due process
violation in Count VII.



Pennsyl vania’s Political Subdivision Tort Clains Act. See 42 Pa.
Cons. Stat. 88 8541-8564. The Political Subdivision Tort C ains
Act (the “Act”), creates a shield of governnmental immunity

agai nst damages resulting frominjuries to a person or property
caused by a |l ocal agency or an enpl oyee of a | ocal agency.

Mascaro v. Youth Study Cr., 523 A 2d 1118, 1120 (Pa. 1987).

Local agency enpl oyees have official imunity fromsuits “to the
sane extent as [their] enploying |ocal agency.” 42 Pa. Cons.
Stat. 8§ 8545. This official immunity, however, does not extend
to acts that constitute “willful m sconduct.” [d. § 8550.

W Il ful msconduct is defined by section 8550 of the Act as

“synonymous with the term‘intentional tort.’” Kuzel v. Krause,

658 A.2d 856, 859 (Pa. Commw. Ct. 1995). Official imunity under
the Act does not extend to Plaintiffs’ clains against Joseph

Ni gro, Joseph Swett and Francis Devlin for malicious abuse of
process as this claimis an intentional tort amounting to “actual
mal ice” or “willful msconduct.” 1d. at 859. Therefore, the
Court nust look to the sufficiency of Plaintiffs’ allegations.

In order to state a claimfor abuse of process, a plaintiff
must denonstrate that the defendant: (1) used a | egal process
against the plaintiff, (2) primarily to acconplish a purpose for
whi ch the process was not designated, and (3) harm has been
caused to the plaintiff. Douris, 229 F. Supp.2d at 404.

Moreover, Plaintiffs nust allege that the Defendants conmtted



““some definite act or threat not authorized by the process, or
aimed at an objective not legitimte in the use of the process.’”

See DiSante v. Russ Financial Co., 380 A 2d 439, 441 (Pa. Super.

1977) (internal citations omtted).

Here, Plaintiffs allege that the | egal process used agai nst
McHenry was a bench warrant. The perversion of this |egal
process all egedly occurred when Defendants Joseph N gro, Joseph
Swett and Francis Devlin used this bench warrant to arrest
McHenry, who was not nanmed on the warrant. MHenry clainms he
suf fered harm because this unlawful arrest allegedly resulted in
both hum |iation and physical detention. At this procedural
juncture, Plaintiffs sufficiently state an abuse of process claim
agai nst Defendants Joseph Nigro, Joseph Swett and Francis Devlin

in their individual capacities.

C. Count IX - Invasion of Privacy.

The Defendants nove to dism ss Count | X of Plaintiffs’
Conpl ai nt agai nst Joseph Nigro, Joseph Swett and Francis Devlin
in their individual capacities. Count |X seeks relief under a
t heory of invasion of privacy. Plaintiffs do not contest the
Def endants’ representation that the one-year limtation period
for invasion of privacy clains under 42 Pa. C. S. A 8 5523(1) bars
Count I X. Count |IX, therefore, is further dism ssed agai nst
Joseph Nigro, Joseph Swett and Francis Devlin in their individual
capacities because the claimis tine-barred.

9



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN McHENRY, individually and as ClVIL ACTI ON
the Natural Quardi an of M CHAEL :
McHENRY and NI COLE M:cHENRY,

Plaintiffs,

V.

COUNTY OF DELAVWARE, et al ., :
Def endant s. : No. 04-1011

ORDER
AND NOW this day of Novenber 2004, in consideration of
the Motions to Dismiss (Doc. Nos. 13 & 14) filed by Defendants
Upper Darby Township, Oficer Francis Devlin, the County of
Del aware, O ficer Joseph Nigro and Joseph Swett (collectively,
the “Defendants”), the Response (Doc. No. 15) thereto filed by
Plaintiffs John McHenry, individually and as the Natural Guardi an
of M chael MHenry and Nicole MHenry, IT IS ORDERED t hat the
Def endants’ Mdtions to Dismss (Doc. Nos. 13 & 14) are GRANTED I N
PART and DEN ED I N PART, as foll ows:
1. The Defendants’ request to dism ss the punitive damages
clainms contained in each count of the Conplaint, *Count
V - False Arrest,” and “Count VI - False Inprisonnment”
i's GRANTED as uncontested as to the foll ow ng:
a. County of Del awar e;
b. Upper Dar by Townshi p;
C. O ficer Joseph Nigro in his official capacity;
d. O ficer Joseph Swett in his official capacity; and

e. Francis Devlin in his official capacity;



The Defendants’ request for dismssal of “Count VII -
Mal i ci ous Prosecution” is GRANTED as to all defendants;
The Defendants’ request for dismssal of “Count VIII -
Mal i ci ous Abuse of Process” is CGRANTED I N PART and
DENI ED I N PART as foll ows:
a. Di smissal of Count VIII is GRANTED as uncontested
as to the foll ow ng defendants:
i County of Del awar e;
ii. Upper Darby Townshi p;
iti. Oficer Joseph Nigro in his official
capaci ty;
iv. Oficer Joseph Swett in his official
capacity; and
V. Francis Devlin in his official capacity;
b. Di smissal of Count VIII is DENIED as to the
fol |l ow ng def endants:
i Joseph Nigro in his individual capacity;
ii. Joseph Swett in his individual capacity; and
iii. Francis Devlin in his individual capacity;
and
The Defendants’ request for dismssal of “Count |X -
| nvasi on of Privacy” is GRANTED as to all defendants.

BY THE COURT:

[s/James MG rr Kelly, J.

JAMES M3 RR KELLY, J.



