I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BOARD OF TRUSTEES OF THE : ClVIL ACTI ON
LABORERS Dl STRI CT COUNCI L : NO. 04- 2295
CONSTRUCTI ON | NDUSTRY PENSI ON
FUND, ET AL., :
Plaintiffs,
V.

ABC aka ACCURATE BUI LDl NG
CONTRACTORS and LUTHER
JOHNSON

Def endant s.

ORDER - NMEMORANDUM

AND NOW this 3rd day of Novenber 2004, it is hereby
ORDERED t hat upon consideration of Plaintiffs’ Mtion for Default
Judgnent (doc. no. 6), the notion is GRANTED for the follow ng
reasons.

Plaintiffs are entitled to judgnent by default agai nst
Def endant s because Defendants have failed to respond to
Plaintiffs’ Conplaint, and Plaintiffs will be prejudiced if the
present notion is denied. Federal Rule of Civil Procedure 55(b)
is the relevant |egal authority concerning default judgnents.
Rul e 55(b) provides:

Judgnent by default may be entered as foll ows:

(1) By the Cerk. Wien the plaintiff's claim

agai nst a defendant is for a sumcertain or

for a sumwhich can by conputation be nade

certain, the clerk upon request of the

plaintiff and upon affidavit of the anount

due shall enter judgment for that anmount and
costs against the defendant, if the defendant



has been defaulted for failure to appear and
is not an infant or inconpetent person.

(2) By the Court. In all other cases the
party entitled to a judgnment by default shal
apply to the court therefor; but no judgnent
by default shall be entered against an infant
or inconpetent person unless represented in
the action by a general guardian, commttee,
conservator, or other such representative who
has appeared therein. If the party agai nst
whom j udgnent by default is sought has
appeared in the action, the party (or, if
appearing by representative, the party's
representative) shall be served with witten
notice of the application for judgnent at

| east 3 days prior to the hearing on such
application. If, in order to enable the court
to enter judgnent or to carry it into effect,
it is necessary to take an account or to
determ ne the anount of damages or to
establish the truth of any avernent by

evi dence or to make an investigation of any
other matter, the court may conduct such
heari ngs or order such references as it deens
necessary and proper and shall accord a right
of trial by jury to the parties when and as
required by any statute of the United States.

Fed. R Cv. P. 55(b).

I n support of their Request for Entry of Default,
Plaintiffs submtted an affidavit executed by counsel in which
counsel “deposes and says” that:

1. The Summons and Conplaint in this action were served on

June 1, 2004 on Al 1dokogi at Defendants’ address who

delivered the Conplaint to Defendants. The Returns of

Service were sent to be filed with this Court on July

15, 2004.

2. The time within which Defendants may answer or
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ot herwi se nove as to the Conplaint has expired.

3. The tinme for Defendants to answer or otherw se nove has
not been extended and Def endants have not requested an
extension or otherw se contacted Plaintiffs’ attorney.
“Entry of a default judgnent is left primarily to the

discretion of the district court.” Hritz v. Wma Corp., 732 F.2d

1178, 1180 (3d Cr. 1984). “This discretion is not w thout
l[imts, however, [as the Third Crcuit has] repeatedly stated
[its] preference that cases be disposed of on the nmerits whenever
practicable.” 1d. at 1181. Three factors control whether a
default judgnment should be granted: (1) prejudice to the
plaintiff if default is denied, (2) whether the defendant appears
to have a litigable or neritorious defense, and (3) whether

defendant's delay is due to cul pable conduct. Chanberlain v.

G anpapa, 210 F.3d 154, 164 (3d Gir. 2000).

Here, with regard to the first factor, Plaintiffs wll
be prejudiced if default is denied because Plaintiffs continue to
be deni ed the benefits of nonetary inconme that woul d ot herw se be
realized if the contributions required under the agreenents had
been remtted by Defendants in a tinmely fashion. While “[d]elay
in realizing satisfaction on a claimrarely serves to establish

the [requisite] degree of prejudice,” Feliciano v. Reliant

Tool i ng Conpany, 691 F.2d 653, 656-57 (3d Gr. 1982), the

prejudice to Plaintiffs in this case is nore than just nere del ay



in obtaining a judgnent. Plaintiffs would be prejudiced for al

of the reasons listed in Carpenters Health and Welfare Fund of

Phila. and Vicinity v. Naglak Design , No. 94-2829, 1995 U.S.

Dist. LEXIS 566 (E.D. Pa. 1995), a case that involved facts

simlar to the facts in the instant matter. | n Nagl ak Desi gn,

Chi ef Judge G les, Judge Gles at the tine, held that:

[ T] he Funds ability to neet its |egal
obligations is adversely inpacted by [the
defendant’s] failure to nmake agreed upon
contributions. The Funds are obligated to
provi de benefits for, and pension credits to,
[the defendant’ s] enpl oyees so |ong as they
are eligible to receive them These benefits
and credits nust be provided regardl ess of
whet her [the defendant] nakes its required
contributions. . . . Additionally, the Funds
all ege that they have | ost investnent incone
and incurred higher adm nistrative expenses
because [the defendant] has not paid its
contributions. These econonm c |osses inpair
the Funds’ ability to provide benefits to,
not only [the defendant’s] enployees, but to
enpl oyees of conpani es who have paid their
contri butions.

Id. at *8.

Wth regard to the second factor, it does not appear
that Defendants have a litigable or neritorious defense. “The
showi ng of a neritorious defense is acconplished when
“all egations of defendant’s answer, if established on trial,
woul d constitute a conplete defense to the action.”” United

States v. $55,518.05 in U.S. Currency, 728 F.2d 192, 195 (3d G r

1984). Because Defendants have not submtted an Answer or
ot herwi se responded, it cannot be determ ned whet her Defendants
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have any defense, let alone a neritorious defense. See Nagl ak

Design, 1995 U. S. Dist. LEXIS 566, at *7 (finding that because
the defendant failed to file a responsive pleading the court was
not in a position to determ ne whether the defendant has a
meritorious defense).

Finally, with regard to the third factor, “the standard
for ‘cul pable conduct’ in this Grcuit is the *wllfulness’ or

‘bad faith’ of a non-responding defendant.” Hritz v. Wma Corp.

732 F.2d 1178, 1182 (3d Cr. 1984). Here, it cannot be
det erm ned whet her Defendants’ failure to appear, plead, or
ot herwi se defend the clains against themis due to cul pable

conduct because no Answer has been filed. Naglak Design, 1995

US Dist. LEXIS 566, at *7 (finding that because the defendant
failed to file a responsive pleading the court was not in a
position to determ ne whet her delay was the result of cul pable
conduct). It is, however, clear that Defendants have been served
with the Conpl aint and therefore were put on notice as to their
obligation to file a responsive pl eadi ng.

For the foregoing reasons, Plaintiffs’ Mdtion for
Def ault Judgnent is granted.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG, J.



