IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

TH' S DOCUMENT RELATES TO

HELEN TOTH

V. ClVIL ACTI ON NO. 04-23801
WYETH, et al.

MEMORANDUM AND PRETRI AL ORDER NO.
Bartl e, J. Novenber , 2004

Before the court is the notion of plaintiff Helen Toth
to remand to the Crcuit Court of Hillsborough County, Florida.

Plaintiff, a citizens of Florida, has sued Weth, the
manuf act urer of Pondi m n and Redux, a rel ated conmpany, Weth
Phar maceuticals, as well as Eckerd Corporation ("Eckerd"), a
retail pharmacy chain that allegedly marketed, sold, pronoted,
and/or distributed Weth's diet drugs to plaintiff. Plaintiff
has al so naned as defendant Weth sales representative Mari L
Wllianms ("WIllians"). Weth and its related conpany are of
di verse citizenship while Eckerd and Wllians are not. Plaintiff
asserts clains for strict product liability, negligence, fraud,
and negligent misrepresentation. No federal claimfor relief is
al l eged. The pending notion is before the undersigned as the
transferee judge in Multi-District Litigation ("MDL") 1203, the
mass tort litigation involving Pondimn and/ or Redux.

Plaintiff has exercised her right of internediate or
back-end opt-out under the Nationw de Cl ass Action Settl enment

Agreenent ("Settlenment Agreenent™) in Brown v. Anerican Hone




Products Corporation, CIV.A No. 99-20593 (E.D. Pa. Aug. 28,

2000) (Pretrial Oder ("PTO') No. 1415), which enconpassed
persons who ingested Weth's diet drugs Pondi mn and Redux. See
e.g., Settlenent Agreenent at 8 IV.(A), (B), and (D) (4). Under
the Settl enent Agreenent, those who have exercised an
i nternedi ate or back-end opt-out nmay sue Weth for conpensatory
damages in the tort systemrather than obtain benefits fromthe
AHP Settl enent Trust.

Plaintiff originally filed her conplaint in the Crcuit
Court of Hillsborough County, Florida on Novenber 24, 2003, nore
than six years after the diet drugs were withdrawn fromthe
mar ket in Septenber, 1997. On Decenber 18, 20903, Weth renoved
the case to the United States District Court for the Mddle
District of Florida, asserting that plaintiff fraudulently joined
Eckerd and Wl lianms. Thereafter, plaintiff noved to remand this
action under 28 U S.C. § 1447(c). The Florida federal court
deferred ruling on plaintiff's notion, and the case was then
transferred to this court as part of MDL 1203.

Weth contends that remand is inappropriate because
Eckerd and Wl lianms are fraudul ently joi ned. This court
addressed sim |l ar issues in Menorandum and PTO No. 3856 in

Bankston, et al. v. Weth, et al., V. A No. 03-20765 (E.D. Pa.

Aug. 12, 2004), which is also part of the nationw de diet drug
l[itigation. |In Bankston, we laid out in detail the standards for
removal based on diversity jurisdiction and fraudul ent joi nder.

See id. Because we exanmi ned the sane | egal issues as they
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applied to nearly identical facts in Bankston, we need not
revisit them here.

As in Bankston, plaintiff argues that conplete
di versity does not exist as required by 28 U S.C. § 1332.
Simlarly, plaintiff here denies Weth's allegations of
fraudul ent joinder of Eckerd and WIIlians, the non-diverse
def endants. For the sane reasons set forth in Bankston, we find
that plaintiff has fraudulently joined Eckerd and Wllians in an
effort to defeat federal diversity jurisdiction

W will deny plaintiff's notion to remand this action
to the Crcuit Court of Hillsborough County, Florida and will
dism ss the conplaint as to all defendants except Weth and Weth

Phar maceuti cal s.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

TH' S DOCUMENT RELATES TO

HELEN TOTH
V. ClVIL ACTI ON NO 04-23801
WYETH, et al.
PRETRI AL ORDER NO.
AND NOW this day of Novenber, 2004, for the

reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :
(1) the notion of plaintiff to remand is DEN ED;, and
(2) all defendants except Weth and Weth
Phar maceutical s are DI SM SSED.
BY THE COURT:




