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VEMORANDUM
Padova, J. Oct ober 28, 2004

Petitioner Aanmes Fundi ng Corporation commenced this federal
action against Respondent Rosie Sharpe by filing a Petition to
Conpel Arbitration pursuant to the Federal Arbitration Act (" FAA").
In its Anended Petition to Conpel Arbitration, Petitioner also
requests that this Court stay an action brought by Respondent in
state court agai nst Petitioner and several other defendants who are
not parties to the instant action. On Cctober 25, 2004, the Court
hel d a hearing on the Amended Petition to Conpel Arbitration, and
the matter has been fully briefed by the parties. For the reasons
that follow, the Court grants the Anended Petition to Conpel
Arbitration and denies the request for a stay of the state court
pr oceedi ngs.

l. BACKGROUND

On July 16, 2004, Respondent Rosie Sharpe filed an action in
t he Phil adel phia County Court of Comon Pl eas agai nst Petitioner,
a consuner | ending conpany; Homecom ngs Fi nanci al I nc.
(“Homecom ngs”), a consuner | endi ng conpany; First Choice Buil ders,

Inc. (“First Choice”), a residential honme inprovenent conpany;



Brooksi de Mortgage, Inc. (“Brookside”), a nortgage conpany; and
M chael Borso (“Borso”), a nortgage broker enployed by Brooksi de.

Rosi e Sharpe v. Aanes Funding Corp., et al., Philadel phia County

Court of Common Pleas, GCv. A No. 002279 (July Term 2004). The
Common Pleas Court Conplaint alleges the following facts. On or
about January 10, 2000, First Choice solicited Plaintiff to enter
into a hone i nprovenent contract for her honme in Phil adel phia. 1d.
1 7. Plaintiff and her daughter thereafter executed a “proposal”
for hone inprovenent work in the amount of $5, 640. Id. Upon
executing the contract, First Choice informed Plaintiff that
sonmeone from his office would be contacting her to arrange
financing for the honme i nprovenent work. 1d. 1 8 Two days |ater,
Borso visited Plaintiff at her hone to request all docunentary
i nformati on on her outstandi ng debts. 1d. 1 9. Although Plaintiff
never wanted a loan for anything but honme inprovenents, Borso
i nsisted that she woul d have to pay of f any ot her outstandi ng debts
in order to obtain the hone inprovenent |loan. 1d. Borso did not
provide Plaintiff with a broker contract, did not identify hinself
as a broker, and did not explain that, as a nortgage broker, he
woul d be paid by Plaintiff for arranging a loan. 1d. Y 10.

On or about March 3, 2000, a settlenent agent for Petitioner
closed a loan at Plaintiff’s home for a principal amount of $25, 000
and at an interest rate of 11% Id. T 11. The settl enent

statenent for the loan reflects the pay-off of Respondent’s



consuner loan, utility, and tax debts, as well as a $2,500 broker
fee for Brookside. 1d. The settlenment statenent did not account
for the $5,500 bal ance of the principal of the loan. 1d. Weks
|ater, First Choice’'s agent visited Plaintiff’s home to inquire
about the | oan proceeds for the hone inprovenent work. |d. § 12.
Plaintiff and her daughter advised First Choice that they never
recei ved t he funds, whereupon First Choice called Borso on his cel
phone to inquire about the unaccounted for |oan proceeds. 1d.
First Choice s agent was overheard by Plaintiff and her daughter as
saying to Borso, “Wat happened to the noney?” and “Wiy did you do
that?” |Id. T 13. First Choice’s agent advised Plaintiff that he
would look into the situation. 1d.

On or about March 17, 2000, Plaintiff received three checks,
$2,855 in cash payable to Plaintiff, $891 payable to PECO Energy,
and $117 payable to Cti Bank. Id. 7 14. The PECO Energy and
Citi Bank debts had not been listed on the settlenent statenent.
Id. Plaintiff returned the checks to the sender because they did
not represent the cash anobunt she was supposed to receive fromthe
home i nprovenent loan. 1d. First Choice, Borso, and/or Brookside
never responded to inquiries fromPlaintiff nor visited her at her
hone ever again. |d. ¥ 15. The $1, 700 renai nder of the principal
remai ns unaccounted for and Plaintiff never received any hone
i nprovenents. 1d. At all tines herein, First Choice, Borso, and

Brooksi de acted as agents for Petitioner. [1d. f 17.



In Count | of her Common Pleas Court Conplaint, Respondent
all eges violations of Pennsylvania's Unfair Trade Practices and
Consuner Protection Law (“UTPCPL”) agai nst Petitioner, Honmecom ngs,
and First Choice, and seeks “a return of funds for wongful and/or
excessive inprovenent work charges, [a declaration] t hat
Def endants’ security interest [is] null and void, refund of all
settl ement charges in the |oan, refund of the anount of all non-
home i nprovenent financed debts, treble the anount of the aforesaid
charges, plus reasonable attorney’s fees and costs and other
appropriate relief.” 1d. 9 28. 1In Count Il of the Common Pl eas
Court Conplaint, Plaintiff alleges a claimfor conversion agai nst
Borso, Brookside, and First Choice, and seeks actual and punitive
damages, return of the converted |oan funds, and attorney’s fees
and costs. |d. ¥ 33.

On Sept enber 13, 2004, Petitioner commenced the i nstant action
agai nst Respondent by filing a Petition to Conpel Arbitration under
8 4 of the FAA. Petitioner thereafter filed an Anended Petition to

Conpel Arbitration on Septenber 23, 2004.! Petitioner maintains

! Petitioner did not seek |eave of court to file the Anended
Petition. Under the FAA, a petition to conpel arbitration is
treated procedurally as a notion. 9 USC 8§ 6. Thus, the
anmendnent provisions in Federal Rule GCivil Procedure 15(a) do not
apply in the instant case. See Albany Ins. Co. v. Al macenadora
Somex, S.A., 5 F.3d 907, (5th Gr. 1993) (noting that notions are
not “pleadings” for purposes of Rule 15(a)). Nevertheless, “the
proposition that “a [motion is subject to ‘tinmely’ anmendment’ is
w dely shared.” Martinez v. Quality Val ue Conveni ence, Inc., 63 F
Supp. 2d 651, 655 (E.D. Pa. 1999) (quoting 5 Charles Alan Wight &
Arthur R Mller, Federal Practice and Procedure 8 1194 (2d ed.
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that Respondent is required to arbitrate her dispute against
Petitioner pursuant to an arbitrati on agreenent entered into by the
parties. Under the arbitration agreenent, Petitioner and
Respondent are required to arbitrate “any and all” clains, with the

exception of:

(i) foreclosure proceedings, whet her by
judicial action, power of sale, or any other
proceeding in which a lien holder may acquire
or convey title to or possession of any
property whi ch IS security for this
Transaction (including an assignnent of rents
or appointnment of a receiver) or (ii) an
application by or on behalf of the Borrower
for relief under the federal bankruptcy |aws
or any other simlar |aws of general
application for the relief of debtors, or
(i) any O ai mwhere Lender seeks damages or
other relief because of Borrower’s default
under the ternms of a Transacti on.

(Am Pet., Ex. B.)
Il. LEGAL STANDARD
Petitions to conpel arbitration are evaluated under the

summary judgnment standard set forth in Federal Rule of Cvil

Procedure 56(c). Paxson, LLP v. Asensio, GCv. A No. 02-8986, 2003

W. 2107694, at *1 n.1 (E.D. Pa. May 5, 2003). Sunmary judgnent is

1990)). The decision to permt the amendnment of a notionis within
the Court’s discretion. Inre Repetitive Stress Injury Litig., 165
F.RD. 367, 371 (E.D.NY. 1996). Because Petitioner filed the
Amended Petition within ten days of filing the original Petition,
and because Respondent has not rai sed any objectionto Petitioner’s
filing of the Anended Petition, the Court treats the Anended
Petition as having been properly filed. See id. (“As a genera
proposition, [the Court’s] discretion should be exercised in favor
of granting such permssion [to anend], l|lest the nmechanics of
notion practice be el evated over substance.”).
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appropriate “if the pl eadi ngs, deposi tions, answers to
interrogatories, and adm ssions on file, together with affidavits,
if any, showthat there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
| aw. ” Fed. R Cv. P. 56(c). An issue is “genuine” if the
evidence i s such that a reasonable jury could return a verdict for

the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986). A factual dispute is “material” if it mght
affect the outcone of the case under governing law. 1d.
I11. DI SCUSSI ON

A Subj ect Matter Jurisdiction

At the threshold, Respondent argues that this Court |acks
subject matter jurisdiction over this action. The FAA does not
provi de an independent basis for subject matter jurisdiction.

Mbses H. Cone Menorial Hosp. v. Mrcury Construction Corp., 460

US 1, 26 n.32 (1983). Instead, “Section 4 [of the FAA] provides
for an order conpelling arbitration only when the federal district
court would have jurisdiction over a suit on the wunderlying
dispute.” 1d. The party asserting jurisdiction bears the burden
of showing that at all stages of the litigation the case is

properly before the federal court. Sanmuel-Bassett v. Kia Mtors

Anerica, Inc., 357 F.3d 392, 396 (3d Cir. 2004).
As the underlying dispute solely raises state |aw cl ai ns, the

only possible basis for subject matter jurisdictionin this action



is diversity of citizenship. Diversity jurisdiction is properly
i nvoked where there is conplete diversity of citizenship between
plaintiffs and defendants and the anmount in controversy exceeds
$75, 000. 28 U S. C 8§ 1332. Petitioner asserts that diversity
jurisdiction is present in this action because it is a California
citizen and Respondent is a Pennsylvania citizen, and the matter in
controversy “is believed to exceed the sumof $75,000.” (Am Pet.
19 1-3.) Respondent maintains that the Court does not have
diversity jurisdiction over this action because the other
defendants in the state court action are also Pennsylvania
citizens. Respondent further argues that the anount in controversy
does not exceed $75,000 because she has only conceded in her
Conpl aint that her damages exceed $50,000, the m nimum anount
required to avoid referral to Pennsylvania s mandatory arbitration
program

In determ ning whether the conplete diversity requirenent is
satisfied, “a district court should not consider the citizenship of
strangers to the arbitration contract, since they are not ‘parties’
[to] the suit arising out of the controversy within the neaning of

the FAA.” Doctor’s Associates, Inc. v. Distajo, 66 F.3d 438, 446

(2d Gr. 1995); cf. Moses H Cone, 460 U.S. at 20 (noting that the

FAA requi res pieceneal resolution of related disputes in different
fora when necessary to give effect to an arbitration agreenent and

noting that “under the [FAA], an arbitration agreenent nust be



enforced notwi thstanding the presence of other persons who are
parties to the underlying dispute but not to the arbitration
agreenent.”). It is wundisputed that conplete diversity exists
bet ween Petitioner and Respondent, and they are the only parties
that entered into the arbitrati on agreenent at issue. The conplete
diversity requirenent is, therefore, satisfied in this case.

The anmount in controversy in a petition to conpel arbitration
is determned by the underlying cause of action that would be

arbitrated. Jumara v. State Farmlns. Co., 55 F.3d 873, 877 (3d

Cr. 1995). The allegations on the face of the petition to conpel
arbitration control unless it appears “to a legal certainty the
claimis really for less than the jurisdictional anount.” | d.

(quoting Horton v. Liberty Mit. Ins. Co., 367 US. 348, 353

(1961)); see also Colunbia Gas Transm ssion Corp. v. Tarbuck, 62

F.3d 538, 541 (3d Gr. 1995) (noting “dism ssal is appropriate only
if the district court is certain that the jurisdictional anmount
cannot be net”). In her Conplaint, Respondent asserts that
Petitioner violated the UTPCPL. The UTPCPL provides for recovery
of actual damages, which are defined as “any ascertainabl e | oss of
nmoney or property,” trebling of the actual danmages, reasonable
attorney’s fees, and “such additional relief as [the court] deens
necessary or proper.” 73 Pa. C.S.A 8§ 201.9.2(a). The relief
sought by Respondent from Petitioner includes a “return of funds

for wongful and/or excessive inprovenent work charges, J[a



decl aration] that [Petitioner’s] security interest [is] null and
void, refund of all settlenent charges in the |oan, refund of the
anount of all non-hone inprovenent financed debts, treble the
anount of the aforesaid charges, plus reasonable attorney’'s fees
and costs and other appropriate relief.”?2 Conpl. { 28, Rosie

Sharpe v. Aanes Funding Corp., et al., Philadel phia County Court of

Common Pleas, Cv. A No. 002279 (July Term 2004). At the hearing
on the instant Petition, Respondent’s counsel stated that his
client suffered approxi mately $15,000 in actual damages, which is
subject to trebling under the UTPCPL. A declaration that
Petitioner’s security interest under the | oan agreenent is null and
void adds another $25,000 towards the anount in controversy

requirenent.® See Al sbrooks v. Fairbanks Capital Corp., Gv. A

2 Al t hough Respondent’s counsel adnmitted at the hearing that
the amobunt in controversy likely exceeds $75,000, parties nay not
confer subject matter jurisdiction by consent. Sanuel -Bassett, 357
F.3d at 396. The Court has, therefore, independently appraised the
val ue of Respondent’s claim against Petitioner. See Angus V.
Shiley Inc., 989 F.2d 142, 146 (3d Gr. 1993) (holding that court
shoul d make an independent appraisal of the clainis value where
“the conplaint does not |limt its request to a precise nonetary
anount”).

® Such declaratory relief essentially amounts to rescission of
the | oan agreenent between Petitioner and Respondent. See Coram
Heal thcare Corp. v. Aetna U.S. Healthcare, Inc., 94 F. Supp. 2d
589, 595-96 (E.D. Pa. 1999) (noting that “rescission is really an
equitable renmedy rather than a cause of action or claim for
relief,” which entails “the unmaking of the contract, and not
merely a termnation of the rights and obligations of the parties
towards each other, but [also] an abrogation of all rights and
responsibilities of the parties towards each other from the
inception of the contract”) (citation omtted). Pennsyl vani a
courts have concl uded that rescission and danages are not nutually
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No. 03-2386, 2003 W. 21321735, at *4 (E.D. Pa. June 10, 2003)
(noting that the anmount in controversy for equitable relief is
measured by “the value of the object of the litigation” fromthe

plaintiff’s viewpoint) (quoting Hunt v. Washington State Apple

Adver. Commin, 432 U.S. 333, 347 (1977)); Rosen v. Chrysler Corp.

205 F.3d 918, 921 (6th Cr. 2000) (noting that the anmount in
controversy where a plaintiff seeks to rescind a contract is the
contract’s entire value). As the anpbunt in controversy 1is
approximately $70,000 before consideration of an award of
attorney’s fees and any additional relief available under the
UTPCPL, it does not appear to a “legal certainty” that Respondent’s
claim against Petitioner is worth $75,000 or less. Accordingly,
the Court has diversity jurisdiction over this action.

B. Arbitrability

Petitioner contends that Respondent is required to arbitrate
t he underlying di spute pursuant the agreenent to arbitrate entered
into by the parties in this action. Section 2 of the FAA provides
as foll ows:

[A] witten provision in any . . . contract
evi denci ng a transaction invol ving commerce to
settle by arbitration a controversy thereafter
arising out of such contract . . . or an
agreenent in witing to submt to arbitration
an existing controversy arising out of such a
contract . . . shall be valid, irrevocable,

excl usive renedi es under the UTPCPL. Baker v. Canbridge Chase,
Inc., 725 A .2d 757, 767 (Pa. Super. C. 1999); Mtz v. Quaker
Hi ghlands, Inc., 714 A 2d 447, 450 (Pa. Super. C. 1998).
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and enforceable, save upon such grounds as

exist at law or in equity for the revocation

of any contract.
9 US C 8§ 2.4 Before a reluctant party can be conpelled to
arbitrate, however, the court nust “engage in alimted reviewto
ensure that the dispute is arbitrable - i.e., that a valid
agreenent to arbitrate exists between the parties and that the

specific dispute falls within the substantive scope of that

agreenent.” PaineWbber, Inc. v. Hartmann, 921 F.2d 507, 511 (3d

Cr. 1990). Federal |aw presunptively favors the enforcenent of

arbitration agreenents. Harris v. G een Tree Fin. Corp., 183 F. 3d

173, 178 (3d Gr. 1999); see also Mdses H Cone, 460 U S at 24

(“The [FAA] establishes that, as a matter of federal |aw, any
doubt s concerni ng the scope of arbitrable issues should be resol ved
in favor of arbitration, whether the problem at hand is the
construction of the contract |anguage itself or an allegation of
wai ver, delay, or a like defense to arbitrability.”).

Respondent contends that the arbitration agreenent entered

into by the parties in this case is void as unconscionable.?®

* The parties do not dispute that the | oan agreenent invol ved
in this dispute involves “comerce,” as defined in 9 US. C § 1.

> Respondent separately argues that this Court should abstain
from deci di ng whether the dispute is arbitrable because the issue
i s al ready pending before the state court in the underlying action.
“The doctrine of abstention, under which a District Court may
decline to exercise or postpone the exercise of its jurisdiction,
is an extraordi nary and narrow exception to the duty of a D strict
Court to adjudicate a controversy properly before it. Abdication
of the obligation to decide cases can be justified under this

11



Questions concerning the interpretation and construction of
arbitration agreenents are determned by reference to federal
substantive law. Harris, 183 F.3d at 179. In interpreting such
agreenents, federal courts may apply state | aw pursuant to 8 2 of
the FAA. 1d. Thus, generally applicable contract defenses may be
applied to invalidate arbitration agreenents w t hout contravening
the FAA Id. A party challenging a contract provision as
unconsci onabl e generally bears the burden of proving that the
provision is both procedurally and substantively unconsci onabl e.

Al exander v. Anthony Int’'l, L.P., 341 F. 3d 256, 265 (3d Cr. 2003).

Procedural unconscionability pertains to the process by which an
agreenent is reached and the form of an agreenent, including the
use therein of fine print and convoluted or unclear |anguage
Harris, 183 F.3d at 181. Substantive unconscionability refers to

terms that unreasonably favor one party to which the disfavored

doctrine only in . . . exceptional circunstances . . . .” Mbses H

Cone, 460 U. S. at 14 (quoting Colorado River Witer Conservation
Dist. v. United States, 424 U S. 800, 813 (1976)); see also
Colorado River, 424 U S. at 820 (noting that factors a district
court should consider in deciding whether to abstain include the
i nconveni ence of the federal forum the order in which jurisdiction
was obtained by the courts, and the desirability of avoiding
pi eceneal litigation). Exceptional circunstances warranting
abstention are not present in this case because the federal forum
is not any less convenient for the parties, relatively little
progress has been nade in the state court action, and the FAA
“requires pi eceneal resolution [of disputes] when necessary to give
effect to an arbitration agreenent.” Mses H Cone, 460 U. S. at 20
(enphasis in original). The fact that federal |aw governs the
i ssue of arbitrability al so wei ghs agai nst abstention in this case.

See 1d. at 23.
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party does not truly assent. Al exander, 341 F.3d at 265.
Respondent argues that the arbitration agreenent IS
procedural | y unconsci onabl e as a contract of adhesion. An adhesion
contract is defined as a “standard form contract prepared by one
party, to be signed by the party in a weaker position, [usually] a
consuner, who has little choice about the terns.” Heugel v.

Mfflin GConstr. Co., Inc., 796 A 2d 350, 357 (Pa. Super. Ct. 2002)

(citation omtted). Procedural unconscionability is generally
established if the agreenent at issue constitutes a contract of
adhesi on. Al exander, 341 F. 3d at 265. Petitioner does not dispute
that the arbitration agreenent at issue constitutes a contract of
adhesi on. Accordi ngly, Respondent has denonstrated that the
agreenent to arbitrate is procedurally unconscionable. O course,
“lal]n adhesion contract 1is not necessarily wunenforceable,”
Al exander, 341 F.3d at 265, as Respondent nust also denonstrate
that the arbitration agreenent is substantively unconscionabl e.
Respondent argues that the arbitration agreenent s
substantively unconsci onabl e because it requires her to arbitrate
the vast majority of her clains while allowing Petitioner bring a
foreclosure action in the courts. Respondent cites Lytle V.

GtiFinancial Services, Inc., 810 A 2d 643 (Pa. Super. C. 2002),

in support of her substantive unconscionability argunment. Lytle
i nvol ved a | ender - borrower agreenent whi ch provided for arbitration

of all clains by the parties, wth the exception “[a]lny action to
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effect a foreclosure to transfer title to the property being
foreclosed . . . or [a]lny matter where all parties seek nonetary
damages in the aggregate of $15,000 or less in total danages
(conpensatory or punitive), costs and fees.” [d. at 650. The
Lytle court noted that, in practice, the borrowers were required
arbitrate all disputes involving nore than the nopdest sum of
$15,000, while the lender remained free to enforce nost of its
substantive rights (i.e., repaynent of the debt and comrencenent of
forecl osure proceedings) in court. Id. at 660. The court
concluded that “under Pennsylvania law, the reservation by [a
| ender] of access to the courts for itself to the exclusion of the
consuner creates a presunption of unconscionability, which in the
absence of ‘business realities’ that conpel inclusion of such a
provision in an arbitration provision, renders the arbitration
provi si on unconsci onabl e and unenf or ceabl e under Pennsyl vani a |l aw.”
Id. at 665 (enphasis in original).

The Court concludes that the Respondent’s reliance on the
Pennsyl vani a Superior Court’s decision in Lytle is unpersuasive.
The Court is bound by the decision of the United States Court of
Appeal s for the Third Circuit in Harris, wherein the court rejected
the borrowers’ contention that an arbitration clause in a |oan
agreenent was substantively unconsci onabl e because it provided the
lender with the option of litigating certain disputes, while

provi di ng no such choice to the borrowers. 183 F.3d at 183. The
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court concluded that “the nmere fact that [the | ender] retains the
optionto litigate sone issues in court, while the [borrowers] nust
arbitrate all clainms does not nmke the arbitration agreenent
unenf or ceabl e. W have held repeatedly that inequality in
bargaining power, alone, is not a valid basis upon which to

invalidate an arbitration agreenent.” 1d.; see id. (“It is of no

| egal consequence that the arbitration clause gives [the |ender]
the optionto litigate arbitrable issues in court, while requiring
the [borrowers] to invoke arbitrati on” because “nmutuality is not a

requi renent of a valid arbitration clause”); see also In re Brown,

311 B.R 702, 709-10 (Bankr. E.D. Pa. 2004) (finding Lytle

unconvi nci ng based on Harris); Choice v. Option One Mrtgage Corp.

Cv. A No. 02-6626, 2003 W. 22097455, at *7-*8 (E.D. Pa. May 13,
2003) (sane). The Court concludes, therefore, that the arbitration
agreenent entered into by Petitioner and Respondent is valid and
enforceable. The Court further finds that the underlying dispute
bet ween Petitioner and Respondent falls within the broad scope of
the arbitration agreenent. Accordingly, Petitioner’s Anended
Petition to Conpel Arbitration is granted.

C. Stay of State Court Action

Petitioner also requests that this Court stay the action
presently pending i n the Phil adel phia County Court of Conmon Pl eas.
Under the Anti-Injunction Act (the “Act”), a federal court may

enjoin an ongoing state court proceeding only ®“as expressly
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aut hori zed by Act of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judgnents.” 28
US C § 2283. The Act “is an absolute prohibition against
enjoining state court proceedings, unless the injunction falls
within one of [the] three specifically defined exceptions.”

Atl antic Coast Line R Co. v. Brotherhood of Loconotive Engi neers,

398 U. S. 281, 286 (1970). These “exceptions are narrow and are not

to be enlarged by | oose statutory construction.” |In re Prudential

Ins. Co. of Am Sales Practice Litig., 261 F.3d 355, 364 (3d Cr

2001) (quoting Chick Kam Choo v. Exxon Corp., 486 U S. 140, 146

(1988)); see also U.S. Steel Corp. Plan for Enployee Ins. Benefits

v. Misisko, 885 F.2d 1170, 1175 (3d Cir. 1989) (noting that non-

intervention 1is the general rule under the Act Dbecause
“i nappropriate intervention breeds friction, but federal restraint
facilitates the snoboth and orderly operation of the dual judicial
structure”).

A nunber of courts have enjoined state court proceedings in
conjunction with an order conpelling arbitration based on the “in
aidof its jurisdiction” and “protect and effectuate its judgnents”

exceptions to the Act. See, e.qg., TranSouth Fin. Corp. v. Bell

149 F. 3d 1292, 1297 (11th G r. 1998) (concluding that stay of state
court proceedings “mght be appropriate” if the court conpelled
arbitration because “continued state proceedi ngs coul d jeopardi ze

the federal court’s ability to pass on the validity of the
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arbitration proceeding it has ordered’); In the Mtter of

Arbitrati on Between Nucl ear Elec. Ins. Ltd. & Central Power & Light

Co., 926 F. Supp. 428, 436 (S.D.N. Y. 1996) (noting that “[t]he
courts in this district have consistently held that a stay, when
i ssued subsequent to or in conjunction with an order conpelling
arbitration concerning the same subject matter as the state court
proceeding, falls within one or both of the |latter two exceptions”

tothe Anti-Injunction Act); but see AK Steel Corp. v. Chanberl ain,

974 F. Supp. 1120, 1125 (S.D. Onhio 1997) (declining to enjoin state
court proceedings in connection with order conpelling arbitration
and noting that “[t]he majority of cases grant the injunction
wi t hout discussing the requirenents of the Anti-Injunction Act or
how their injunction fits within those exceptions”). Assum ng,
arguendo, that an exception to the Act is applicable in this case,
the Court nevertheless declines to enjoin the action presently
pending in the Philadel phia County Court of Conmon Pl eas. See

Chi ck Kam Choo, 486 U.S. at 151 (“[T] he fact that an injunction nay

i ssue under the Anti-Injunction Act does not mean that it nust

issue.”) (enphasis in original); In re Diet Drugs Prod. Liab.
Litig., 369 F.3d 293, 306 (3d Cir. 2004) (noting that “principles

of comty, federalism and equity always restrain federal courts’
ability to enjoin state court proceedings”) (enphasis added).
G ven that the state court action includes a nunber of defendants

who are parties to neither the arbitration agreenent nor this
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action, principles of comty, federalism and equity counsel

agai nst enjoining the state court action. See Cash Converters USA,

Inc. v. Burns, Cv. A No. 99 C 146, 1999 W 098345, at *13 (N. D

I1l1. Feb. 19, 1999) (declining to issue stay where state court
proceedi ngs included several additional parties). Petitioner is,
of course, free to seek a stay from the state court. Id.
Accordingly, Petitioner’s request for a stay of the action
presently pending in the Philadel phia County Court of Conmon Pl eas
is denied.
V. CONCLUSI ON

For the foregoing reasons, the Court grants Petitioner’s
Amended Petition to Conpel Arbitration and denies Petitioner’s
request for a stay of the action presently pending in the
Phi | adel phia County Court of Common Pl eas.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AAVES FUNDI NG CORPCORATI ON ) ClVIL ACTI ON
V.
RCSI E SHARPE NO. 04-4337
ORDER

AND NOW this 28th day of October, 2004, upon consi deration of
Petitioner’s Arended Petition to Conpel Arbitration (Doc. No. 3),
Respondent’s reply thereto, all related subm ssions, and the
heari ng hel d on Cctober 25, 2004, IT IS HEREBY ORDERED as fol | ows:
1. Petitioner’s Amended Petition to Conpel Arbitration is
CGRANTED.

2. Petitioner’s request for a stay of the underlying action
pendi ng i n the Phil adel phia County Court of Common Pl eas
i s DENI ED.

3. This action is DI SM SSED, and the C erk shall CLOSE this

action statistically.

BY THE COURT:

John R Padova, J.



