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Plaintiff Philip Thibodeau originally filed this putative
class action in the Philadel phia County Court of Conmon Pleas
agai nst Def endant s Contast Cor por ati on; Contast Cabl e
Communi cations, Inc.; Contast Hol di ngs Corporation; Contast Cable
Communi cations Holdings, 1Inc.; Contast Cable Holdings, LLC
Contast MO Group, Inc.; Contast MO of Delaware, Inc.; Contast of
Massachusetts |1, Inc.; and AT&T Corporation. Defendants renoved
to this Court on April 23, 2004. The Notice of Renoval alleges
that this Court has jurisdiction over this action pursuant to 28
U S.C. 8§ 1441 because this action is based on federal I|aw'*
Presently before the Court is Plaintiff’s Mdtion to Remand. For
the reasons that follow, the Mtion is granted.

. BACKGROUND
Plaintiff has brought this action on behalf of two cl asses,

the Converter Box Equi pment Class and the Renote Control d ass

! There is no diversity jurisdiction in this case because
Plaintiff and two Defendants are alleged to be Massachusetts
residents. (Conmpl. 97 13, 21-22.)



The Converter Box Equi pnent C ass is defined as:

Al'l present and forner custoners of defendants

t hat have a cabl e-ready tel evision set(s) or a

vi deo cassette recorder who subscribe to basic

pr ogramm ng, expanded basi c, standard

progranmm ng or other conparabl e basic service

provided by defendants and have paid

def endants rental charges for cable converter

box equi pment, including a converter box and a

remote control, at any tine fromat |east My

31, 1994 to the present.
(Conpl. T 68.) The Renpte Control Cass is defined as “[a]l
present and fornmer customers of defendants that rented and paid for
a renote control at any tine from May 31, 1994 to the present.”
(ILd. 1 69.)

The Conpl aint all eges the followi ng pertinent facts. Prior to
1994, Defendants scranbled their Basic Programm ng, which includes
basic |evel cable, expanded basic cable, and other non-prem um
progranmm ng, and used proprietary renote control technology. (ld.
19 36-39.) As a result, subscribers to Defendants’ Basic
Programm ng were required to rent converter box equi pnent in order
to view the Basic Programm ng channels. (Ld.) Mor eover ,
Def endant s’ cabl e subscribers were required to rent renote control s
fromDefendants in order to viewall |evels of service. (ld.) 1In
1994, t he Federal Conmuni cations Commi ssion (“FCC') adopted vari ous
rul es and regul ati ons that prohibited cable system operators from
scranbl i ng basic cable service and required cabl e systemoperators

to: permt consuners to view all non-scranbled stations wthout

the need to rent a converter box; establish equi pment conpatibility
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requi renents for cabl e-ready tel evisions (“TVs”) and vi deo cassette
recorders (“VCRs”) that prohibited the manufacture or inportation
of non-conpati bl e cabl e-ready equipnent; pronote the comrercia
avai lability of third party equipnent, including renote controls;
and adequately inform subscribers that they no |onger needed to
rent converter box equipment or renote controls fromcable system
operators. (ld. Y 3, 43.) Defendants were aware of these rules
and regul ati ons because they had filed coments in response to the
FCC s First Report and Order addressing the rules and regul ati ons.
(Ld. 91 40, 42.) The FCC rules and regul ati ons changed the cabl e
i ndustry fromone that required the use and rental of converter box
equi pnent and renote controls from Defendants to one that did not
require the use or rental of converter box equi pnent and renote
controls for the vast majority of cable subscribers. (l1d. T 46.)
Def endants thereafter ceased scranbling their Basic
Programm ng signal. (l1Ld. 9T 48-49.) Thus, Defendants knew that
their Basic Programm ng subscri bers who owned a cabl e-ready TV or
VCR coul d vi ew Basi ¢ Programm ng channels w thout the need to rent
converter box equipnent. (Ld. 97 6, 50.) Defendants al so knew
that none of its cable subscribers who owned cable-ready TVs or
VCRs needed to continue renting renote controls from Defendants
because uni versal renote controls often cane with such TVs or VCRs
and/or were conmmercially available fromretail outlets. (Ld. ¢

55.) Independent of any federal rules and regul ations, Defendants



had an obligation to notify their Basic Programm ng subscribers
that they did not need to rent converter box equipnment from
Defendants in order to viewthe Basic Programm ng stations, and to
cease billing Basic Programm ng subscribers for such equipnent.
(Ld. T 65.) | ndependent of any Federal rules and regul ations

Def endants also had an obligation to notify all of their cable
subscribers that they did not need to rent a renpte control from
Def endants, and to cease billing their cable subscribers for such
equi pnent . (ILd. ¢ 65.) From at |east October 31, 1994 and
continuing to date, Defendants knowi ngly or recklessly engaged in
fraudul ent conduct by:

1. | mproperly chargi ng their Basic Programm ng custoners who
rent or rented cabl e converter box equi pnent that was not
required to view Basic Progranmm ng;

2. | mproperly charging their custoners for the rental of a
renmote control because renote controls were comrercially
avai | able and Defendants were required to make their
equi pnent conpatible with their custoners’ equipnent;

3. M srepresenting through their billing statements and/or
suppressing materi al facts desi gned to confuse or m sl ead
Plaintiff and the putative class nenbers into believing
that such rental charges were in fact proper, thereby
overcharging Plaintiff and the class nenbers;

4. Failing to adequately advise Plaintiff and the putative



class nmenbers that there were alternatives to renting
converter box equipnment from Defendants, i ncluding
pur chasi ng conpati bl e cabl e converter box equi pnent and
remote controls froma retail outlet; and

5. Failing to adequately advise Plaintiff and the putative

class nenbers that they no |longer needed to rent cable
converter box equi prment.
(Ld. 1 67.)

Based on these allegations, Plaintiff asserts the follow ng
state | aw cl ai ns agai nst Defendants: viol ati ons of the Pennsyl vani a
Unfair Trade Practices and Consuner Protection Law (“UTPCPL")
(Count 1); breach of contract (Count 11); fraud (Count 111);
negligent msrepresentation (Count [1V); and unjust enrichnent
(Count V). Plaintiff also seeks an accounting of all funds paid by
Plaintiff and the putative class nenbers to Defendants and an
accounting of all funds drawn fromDef endants’ accounts (Count VI),
as well the inposition of a constructive trust (Count VII).

1. LEGAL STANDARD

Plaintiff has noved to remand this action to the Phil adel phia
County Court of Comon Pl eas. A defendant may renove a civi
action filed in state court if the federal district court has
original jurisdiction to hear the matter. 28 U . S.C. § 1441(b);

Boyer v. Snap-on Tools Corp., 913 F.2d 108, 111 (3d Cr. 1990).

Once a case has been renoved fromstate court, however, the federal



district court nust remand the case “[i]f at any tine before final
judgnent it appears that the district court |acks subject matter
jurisdiction.” 28 U S.C. 8§ 1447(c). The renoving party bears the
burden of establishing renmoval jurisdiction. Boyer, 913 F.2d at
111. In ruling on a notion for remand, “the district court mnust
focus on the plaintiff’s conplaint at the tine the petition for
renmoval was filed . . . [and] nust assune as true all factua

al l egations of the conplaint.” Steel Valley Auth. v. Union Switch

and Signal Div., 809 F.2d 1006, 1010 (3d Cir. 1987). “Because | ack

of jurisdiction would make any decree in the case void and the
continuation of thelitigationin federal court futile, the renoval
statute should be strictly construed and all doubts resolved in

favor of remand.” Brown v. Francis, 75 F.3d 860, 865 (3d Gr.

1996) (quoting Abels v. State FarmFire & Cas. Co., 770 F. 2d 26, 29

(3d Cir. 1985)); see also Univ. of S. Ala. v. Am Tobacco Co., 168

F. 3d 405, 411 (11th Cr. 1999) (“A presunption in favor of remand
IS necessary because if a federal court reaches the nerits of a
pending notion in a renobved case where subject matter jurisdiction
may be lacking it deprives a state court of its right under the
Constitution to resolve controversies in its own courts.”).
[11. DI SCUSSI ON

Def endant s argue that renoval was proper because the Court has
original federal question jurisdictionover this action pursuant to

28 U.S.C § 1331. The presence or absence of federal question



jurisdiction is governed by the "well-pleaded conplaint rule,"”
whi ch provi des that federal jurisdiction exists only when a federal
guestion is presented on the face of the plaintiff's properly

pl eaded conplaint. Caterpillar Inc. v. Wllians, 482 U S. 386, 392

(1987); see also Bracken v. Matgouranis, 296 F. 3d 160, 163 (3d G r.

2002) (noting that well-pleaded conplaint rule permts renova
“only when the plaintiff’s statenent of his own cause of action
shows that it is based upon [federal] laws or th[e] Constitution”)

(quoting Louisville & Nashville R Co. v. Mttley, 211 U S. 149,

152 (1908)) (enphasis added). The well-pl eaded conplaint rule
“makes the plaintiff the master of the claim he or she may avoid

federal jurisdiction by exclusive reliance on state law”

Caterpillar, 482 U S. at 392. Under the well-pleaded conpl ai nt
rule, a case ordinarily nmay not be renpved to federal court on the
basis of a federal defense, including the defense of preenption,
even if the defense is anticipated in the plaintiff's conplaint,
and even if both parties concede that the federal defense is the

only question truly at issue. 1d. at 393 (citing Franchi se Tax Bd.

of Cal. v. Constr. Laborers Vacation Trust for Southern Cal., 463

U'S 1, 12 (1983)).

On its face, Plaintiff's Conplaint in this case sounds
entirely in state law. However, a well-established corollary to
the wel | -pl eaded conplaint rule is the “artful pleading doctrine,”

under which “a court will not allowa plaintiff to deny a defendant



a federal forumwhen the plaintiff’s conplaint contains a federa

claim *artfully pled as a state law claim?” Goepel v. Nat’

Postal Mail Handlers Union, 36 F.3d 306, 311 n.5 (3d Gr. 1994)

(citation omtted). Renoval is permtted under the artful pleading
doctrine if “(1) federal |aw has conpletely preenpted the state | aw
that serves as the basis for the plaintiff’s conplaint, or (2) a
federal question, not pleaded in the plaintiff’'s conplaint, is
nonet hel ess both intrinsic and central to the plaintiff’s cause of

action.” @uckin v. Nagle, 259 F. Supp. 2d 406, 410 (E. D. Pa. 2003)

(citing 14B Charles A. Wight, Arthur R MIler & Edward H. Cooper,

Federal Practice & Procedure 8 3722 (3d ed. 1999)). Courts should

invoke the artful pl eadi ng doctrine “only in limted
circunstances[,] as it raises difficult issues of state and federal
rel ati onshi ps and often yi el ds unsatisfactory results.” Lippitt v.

Raynond Janes Fin. Services, Inc., 340 F.3d 1033, 1041 (9th Cr.

2003) (citation omtted).?

2 Def endants assert that the artful pleading doctrine provides
an i ndependent basis for renmoval. Courts have, however, generally
concluded that “artful pleading is not a separate renoval doctrine,
but rather refers to the manner in which sone plaintiffs nmanage to
plead clains that are actually federal (because they are either
conpletely preenpted, or based entirely on substantial federa
questions) under state law.” 1n re Wreless Tel. Radio Frequency
Em ssions Prod. Liab. Litig., 327 F. Supp. 2d 554, 563 (D. M.
2004); accord Guckin, 259 F. Supp. 2d at 410. See also Arthur R
MIller, Artful Pleading: A Doctrine in Search of a Definition, 76
Tex. L. Rev. 1781, 1784 (1998) (noting that courts have addressed
t he conpl ete preenption and substantial federal question doctrines
“under the single heading of artful pleading”).
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A Conpl ete Preenption

Def endant s argue that renoval jurisdictionis proper under the
conpl ete preenption doctrine. Conplete preenption applies where
“the pre-enptive force of a statute is so ‘extraordinary’ that it
‘converts an ordinary state common-|law conplaint into one stating
a federal claimfor purposes of the well-pleaded conplaint rule.’”

Caterpillar, 482 U S. at 393 (quoting Metropolitan Life Ins. Co. v.

Taylor, 481 U.S. 58, 65 (1987)). Conplete preenptionis a “narrow

exception to the well -pl eaded conplaint rule, Joyce v. RIR Nabi sco

Hol di ngs Corp., 126 F.3d 166, 171 (3d Cr. 1997), and the United

States Suprenme Court has only applied the doctrine to certain
causes of action under the Labor Managenent Rel ations Act, the
Enpl oyees Retirenment Incone Security Act, and the National Bank

Act . See generally Aetna Health Inc. v. Davila, 124 S. Ct. 2488,

2495 (2004); Beneficial Nat’'l Bank v. Anderson, 539 U S 1, 7-11

(2003). Two prerequisites nust be satisfied for the conplete
preenption doctrine to apply. First, the statute relied upon by
the defendant as preenptive nust contain “civil enforcenent
provisions within the scope of which the plaintiff’'s state claim

falls.” Goepel, 36 F.3d at 311 (quoting Railway Labor Executives

Ass'’n v. Pittsburgh & Lake Erie R Co., 858 F.2d 936, 942 (3d CGr

1988)); see also Railway, 858 F.2d at 942 (“If the federal statute
creates no federal cause of action vindicating the same interest

the plaintiff’s state cause of action seeks to vindicate,



there is no claim arising under federal law to be renoved and
litigated in the federal court.”). Second, there nmust be a clear
i ndi cation that “Congress intended the federal cause of action to

be exclusive.” Beneficial, 539 U S. at 9 n.5.

Defendants argue that Plaintiff’'s clains are conpletely
preenpted by Sections 544(e) and 401(b) of the Federal
Comruni cations Act (the “Act”), as anended by the Cabl e Tel evi si on
Consuner Protection and Conpetition Act of 1992. Section 544(e) of
the Act provides as foll ows:

Wthin one year after OCctober 5, 1992, the
Comm ssion shall prescribe regulations which
establish m ni numtechni cal standards rel ating
to cable systens’ technical operation and
signal quality. The Comm ssion shall update
such standards periodically to reflect
i mprovenents in technol ogy. No State or
franchi si ng aut hority may prohi bit, condition,
or restrict a cable systenis use of any type
of subscri ber equi pment

47 U.S.C. 8 544(e) (enphasis added). Section 401(b) of the Act
creates a private cause of action for enforcenment of FCC “orders.”
The statute provides that:

| f any person fails or neglects to obey any
order of the [FCC] other than for the paynent
of noney, while the sanme is in effect, the
Comm ssion or any party injured thereby, or
the United States, by its Attorney Ceneral,
may apply to the appropriate district court of
the United States for the enforcenent of such
order. If . . . that court determnes . :
that the person is in disobedience of [the
order], the court shall enforce obedience to
such order by a wit of injunction or other
proper process, mandatory or otherwi se, to
restrain such person or the officers, agents,
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or representatives of such person, from

further disobedience of such order, or to

enjoin upon it or them obedience to the sane.
47 U.S.C. § 401(b).® The Third Grcuit has held that an agency
regul ati on should be considered an “order” under 8§ 401(b) “if it

requires a defendant to take concrete actions.” Mal | enbaum v.

Adel phi a Communi cations Corp., 74 F.3d 465, 468 (3d G r. 1996).

Assum ng, arguendo, that Plaintiff’'s state |aw clainms may be
construed as seeking to prohibit, <condition, or restrict
Def endants’ use of subscriber equi pnent, the Court cannot concl ude
that Plaintiff’s clains are conpletely preenpted by 8§ 544(e).
Section 544(e) does not create a federal cause of action which
permts Plaintiff to challenge the use of subscriber equi pnent by
Def endants. Thus, while the express preenption | anguage cont ai ned
in 8 544(e) may afford Defendants an affirmative defense to
Plaintiff’s state law clains, it does not confer renova

jurisdiction under the conplete preenption doctrine. Caterpillar,

482 U. S. at 393. Mdreover, although cable television subscribers
may seek injunctive relief under 8 401(b) for violations of the
“techni cal standards” regul ati ons pronul gat ed under 8544(e), those
regul ations are not inplicated by Plaintiff’s clainms in this case.

Def endants al so contend that Plaintiff’s clains are conpletely

preenpted by the regul ati ons pronul gat ed under 8 544a(c)(2) of the

® Neither party disputes that Defendants are “persons” for
purposes of 8§ 401(b). See 47 U.S.C. 8§ 153(i) (listing categories
of entities that the term “person” includes).
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Act, which require cable system operators to provide consuner
education prograns on the conpatibility of their cable equi pnment
with commercially available converter devices and renote contro
units. See 47 CF.R 88 76.630, 76.1622. As these consuner
protection regulations require cable system operators to take
concrete actions, aggrieved cabl e subscribers may seek injunctive
relief under 8 401(b) for a cable system operator’s failure to
conply with such regul ati ons.

However, even if Plaintiff’s clains fall within the scope of
the FCC s consuner protection regul ations, Defendants have failed
to establish that Congress intended 8§ 401(b) to provide the
exclusive cause of action for Plaintiff’'s state |aw clains.
Section 556(c), the Act’s general preenption provision, applies
only to state laws that are “inconsistent” with the Act. In this
case, Plaintiff's clainms rely on state | aws t hat conpl enent, rat her
than underm ne, the consuner protection regulations promnul gated

under the Act. See Total TV v. Pal mer Conmmuni cations, Inc., 69

F.3d 298, 302 (9th Cr. 1995). Moreover, courts in this Circuit
have found that Congress’'s decision to restrict the application of
a federal preenption provision to “inconsistent” state | aws does
not support a finding of conplete preenption. See Goepel, 36 F.3d
at 316 (Stapleton, J., concurring) (“[T]he fact that Congress chose
to . . . limt the preenptive effect of the [Federal Enpl oyees

Heal th Benefits Act to “inconsistent” state |aws] is inconsistent

12



with the notion that Congress intended to ‘conpletely’ preenpt

state law.”); Nott v. Aetna U.S. Health Care, Inc., 303 F. Supp. 2d

565, 573 n.10 (E.D. Pa. 2004) (“The fact that the [Medicare]
regul ati ons thensel ves point out that only inconsistent state | ans
are preenpt ed necessarily underm nes Aetna’ s position that Congress
intended that [the pertinent Medicare statutes] conpletely preenpt
all state law causes of action.”). The | ack of Congressional
intent to conpletely preenpt Plaintiff’s state consuner protection
and rel ated fraud-based clains is reinforced by the savings cl ause
contained in 8 552(d)(1) of the Act, which provides that “[n]othing
in this subchapter shall be construed to prohibit any State or
franchising authority from enacting or enforcing any consuner
protection law, to the extent not specifically preenpted by this
subchapter.” 47 U S.C. 8§ 552(d)(1). The Court concl udes,
therefore, that none of the provisions cited by Defendant has a
preenptive force that is “so extraordinary that it converts an
ordinary state comon-law conplaint into one stating a federal
claim for purposes of the well-pleaded conplaint rule.”

Caterpillar, 482 U S at 393 (internal quotations omtted).

Accordingly, renoval jurisdiction cannot be established under the
conpl ete preenption doctrine.

B. Subst anti al Federal Question

Def endant s argue that renoval jurisdictionis proper under the
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substantial federal question doctrine.* “The vast mmjority of
cases brought under the general federal-question jurisdiction of
the federal courts are those in which federal | aw creates the cause

of action.” Merrell Dow Pharm, Inc. v. Thonpson, 478 U.S. 804,

809 (1986) (internal quotation omtted). However, federal question
jurisdiction is al so appropriate where “the vindication of a right

under state | aw necessarily turn[s] on sone construction of federal

“In U.S. Express Lines, Ltd. v. Higgins, 281 F.3d 383 (3d G r
2002), the United States Court of Appeals for the Third Crcuit
(“Third CGrcuit”) noted that the substantial federal question
doctrine is not limted to “situation[s] in which federal |aw
conpletely preenpts state law.” 1d. at 389. Subsequent to U.S.
Express Lines, however, the United States Suprene Court held in
Beneficial that “a state claimmy be renoved to federal court in
only two ci rcunstances — when Congress expressly so provides . . .,
or when a federal statute wholly displaces the state-|aw cause of
action through conplete pre-enption.” 1d. at 8 (enphasis added).
Al though the Third Crcuit has not yet addressed the issue, sone
courts in other Grcuits have suggested that Beneficial elimnated
t he substantial federal question doctrine as an independent basis
for renmoval jurisdiction, even though the case exclusively invol ved
removabi lity under the conplete preenption doctrine. See, e.q.,
Gty of Rome, N.Y. v. Verizon Comunications, Inc., 362 F.3d 168,
176 (2d Cir. 2004) (rejecting application of substantial federa
question doctrine based on Beneficial); Burton v. Southwood Door
Co., Mea, Inc., 305 F. Supp. 2d 629, 634 n.4 (S.D. Mss. 2003)
(“Whether the presence of a ‘substantial federal question’ in a
gi ven case remains a proper basis for renoval woul d seem somewhat
in doubt in Ilight of +the Supreme Court’s declaration in
[Beneficial]”); Bourke v. Carnahan, Civ. A No. C2-03-144, 2003 W
23412975, at *3 (S.D. Ohio July 1, 2003) (“By recognizing renoval
only in cases involving a congressional mandate or conplete pre-
enption, the [Beneficial] Court arguably elim nated the substanti al
federal question exception.”) (enphasis in original). Because the
exi stence of a substantial federal question was not directly at
issue in Beneficial, and because the Third Circuit has previously
found that the substantial federal question doctrine is not fully
subsuned by the conpl ete preenption doctrine, the Court concl udes
that the substantial federal question doctrine still constitutes an
i ndependent basis for renoval jurisdiction.

14



law.” 1d. at 808-09 (quoting Franchise Tax Bd., 463 U. S. at 9); see

also Franchise Tax Bd., 463 U S. at 13 (noting that *“original

jurisdiction is unavailable unless it appears that sone
substantial, disputed question of federal law is a necessary
el emrent of one of the well-pleaded state clains”). The nere
presence of a federal issue in a state cause of action does not

automatically confer federal-question jurisdiction. Merrell Dow,

478 U.S. at 813. Rat her, renoval is only permtted under the
substantial federal question doctrine if federal law is “in the
forefront of the case and [is] not collateral, peripheral, or

remote.” U.S. Express Lines, 281 F.3d at 389 (quoting Merrell Dow,

478 U. S. at 813)).

Al though the Conplaint cites various FCC rules and
regul ations, the Court concludes that a substantial, disputed
guestion of federal law is not a necessary elenent of Plaintiff’s
state law clains. The Court notes that Plaintiff’s UTPCPL, fraud,
and negligent msrepresentation clainms will require proof that

Defendants acted with a cul pable state of mnd. See G annone V.

Ayne Institute, 290 F. Supp. 2d 553, 566-67 (E.D. Pa. 2003) (noting

that the elenents of common |aw fraud under Pennsylvania |aw are
“(1) a representation; (2) that is material to the transaction at
hand; (3) mnmade falsely, wth knowedge of its falsity or
reckl essness as to whether it is true or false; (4) with the intent

of m sl eading another into relying onit; (5) justifiable reliance
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on the msrepresentation; and (6) the resulting injury was
proxi mately caused by the reliance”) (citation omtted) (enphasis

added); Floyd v. Brown & WIlianson Tobacco Corp., 159 F. Supp. 2d

823 (E.D. Pa. 2001) (noting that elenents of common | aw fraud nust
be proved under sections of the UTPCPL grounded in fraud); MII Run

Assoc. v. Locke Prop. Co., Inc., 282 F. Supp. 2d 278, 292 (E. D. Pa.

2003) (noting that the elenents of negligent msrepresentation
under Pennsylvania law are “(1) a msrepresentation of materia
fact; (2) made under circunstances in which the m srepresenter
ought to have known of its falsity, (3) with the intent to induce
another to act on it; (4) which results in injury to the party
actinginjustifiablereliance onthe m srepresentation”) (enphasis
added).® In pleading his state law clains, therefore, Plaintiff
i ncl udes several allegations concerning the information known to
Def endants during the class period. Anong other things, Plaintiff
relies on FCC rules and regul ations to establish that Defendants
knew t hat nenbers of the Converter Box C ass no |onger needed to
rent converter box equi pnent to view Basic Programm ng channel s and
t hat nenbers of the Renpbte Control C ass no | onger needed to rent
renmote controls from Defendants to view their subscription
channel s. The essence of Plaintiff’'s state law clains is that

Def endants, arnmed with this knowl edge, had an affirmative duty

> Plaintiff's remaining clains are sinmlarly grounded in
Def endants’ fraudul ent and deceptive conduct.
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under state consumer protection and related fraud-based |aws -
i ndependent of Defendants’ duties under pertinent FCC rules and
regulations - to advise the putative class nenbers that they no
| onger needed to rent converter box equi pnment and renote controls
and to cease billing the class nenbers for such equi pnent. Thus,
vindication of Plaintiff’'s rights wunder state |aw does not
necessarily turn on sone construction of federal law Indeed, a
di sputed issue of federal laww Il arise only if Defendants defend
against Plaintiff’s state law claims on the basis of their
conpliance with FCC rules and regul ati ons. It is well-settled,
however, that “[a] defense that raises a federal question is

i nadequate to confer federal question jurisdiction.” Merrell Dow,

478 U.S. at 808. Moreover, to the extent that Plaintiff
anticipates this defense by alleging that Defendants violated FCC
rules and regulations, it is equally well-settled that the nere
anticipation of a federal defense in the Conplaint is insufficient

to establish renoval jurisdiction. Caterpillar, 482 U S. at 393.

Accordi ngly, renoval jurisdiction cannot be established under the
substanti al federal question doctrine.
' V.  CONCLUSI ON

Strictly construing the renpval statute and resolving all
doubts in favor of remand, the Court concl udes that Defendants have
failed to neet their burden of establishing renmoval jurisdiction.

Accordingly, Plaintiff’s Mdtion to Remand is granted.
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An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI LI P TH BODEAU : Cl VI L ACTI ON
V.
COMCAST CORPORATI ON, ET AL. NO.  04-1777
ORDER
AND NOW this day of October, 2004, upon consideration of

Plaintiff’s Mdtion to Remand (Docket No. 7), Defendants’ response
thereto, and all rel ated subm ssions, |IT IS HEREBY ORDERED t hat the
Motion is GRANTED. The above-capti oned case shall be REMANDED t o
the Court of Common Pleas for Philadel phia County. Al pending
Mot i ons are hereby DI SM SSED as noot .

BY THE COURT:

John R Padova, J.



