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Dal zel I, J. Oct ober 8, 2004

This case is the | ocal exenplar of a national
phenonmenon. In the m d-1990s, Congress enacted a new | aw
preenpting certain local "notor carrier" regulations. Since
then, tow ng conpanies across the country, fromCalifornia to
M ssouri to New York, have chall enged nunici pal tow ng ordi nances
as preenpted by the federal law. Here, plaintiffs contend that
the federal statute preenpts two of the Cty of Phil adel phia's
ordi nances that regulate tow ng conpanies. The Gty has noved

for sumary judgnent.?®

! Sunmary judgment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R CGv. P. 56(c). 1In
ruling on a notion for summary judgment, the Court nust viewthe
evi dence, and make all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 252 (1986). The noving party
bears the initial burden of proving that there is no genui ne
i ssue of material fact in dispute. Mtsushita Elec. Indus. Co.
Ltd. v. Zenith Radio Corp., 475 U. S. 574, 585 n.10 (1986). Once
the noving party carries this burden, the nonnoving party nust
"come forward with 'specific facts showing there is a genuine
issue for trial."" 1d. at 587 (quoting Fed. R Cv. P. 56(e)).
The task for the Court is to inquire "whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one-sided that one party nust prevail as
a matter of |aw " Li berty Lobby, 477 U S. at 251-52; Tabas v.
Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995) (en banc).




Fact ual Backqgr ound

The City requires any person "engag[ing] in any
business within the Gty of Philadel phia" to obtain a business

privilege license. Phila. Code 8§ 19-2602(1), available at

http:// nmuni ci pal codes. | exi snexi s. com codes/ phi | adel phi a/ _DATA/
TI TLE19/ CHAPTER 19 2600 BUSI NESS PRI VI /19 2602_Li censes_. ht ni
(the "general licensing ordinance"). Thus, any tow ng conpany
that intends to conduct operations wthin Philadel phia nust
obtain a business privilege license. The Cty's Departnent of
Li censes and I nspections issues both permanent business privilege
licenses and tenporary business privilege |licenses, at costs of
$250. 00 each and $100. 00 each, respectively. Phila. Code § 19-
2602(2) .

In addition to the general |icensing ordi nance, tow ng
conpani es are also subject to a "towi ng ordinance.” See Phila

Code 8 9-605, avail able at

http:// nmuni ci pal codes. | exi snexi s. com codes/

phi | adel phi a/ _DATA/ TI TLEO9/ CHAPTER 9 600_SERVI CE_BUSI NESS/ 9 605
Towing _.htm. Although the towi ng ordinance is quite detail ed,
this case involves only five of its features. First, the tow ng
ordi nance requires tow ng conpanies to acquire, maintain (at a
$50. 00 annual cost) and carry a towing |license fromthe
Departnent of Licenses and Inspections. See § 9-605(3)(a); 8§ 9-
605(3)(c)(.5); & 9-605(3)(c)[sic](.1)? (collectively, the

> Wthin subsection (3) of the official codification of
8§ 9-605, there are two part (c)'s, apparently due to a drafting
error. Wen we cite to "8 9-605(3)(c)," we refer to the part
(continued...)



"l'icensing requirenents”). Second, tow ng conpani es nmay not
charge nore than certain prescribed anobunts for their services,
must file fee schedul es setting out their charges, and nust carry
a certified copy of their fee schedules. See 8§ 9-605(3)(c)(.1);
8 9-605(3)(c)[sic](.5); 8 9-605(3)(c)[sic](.6); & 9-605(6)
(collectively, the "charge provisions”). In addition, the tow ng
ordinance's "lettering requirenent” specifies the form and
content of information that nust appear on the door of every

tow ng vehicle. See 8 9-605(3)(c)[sic](.2). The fourth relevant
feature of the tow ng ordi nance, the "tow ng agreenent
provisions," specifies that tow ng conpani es cannot renove a

di sabl ed vehicle unless the vehicle's owner signs a standard-form
tow ng agreenent (or unless "towing is being perforned pursuant
to an enmergency service"). See § 9-605(5). Finally, the tow ng
ordi nance aut horizes revocation of any towng license if the
licensee fails to conply wth the ordinance's substantive terns
and permts inmpoundnent of any unlicensed tow truck. See

8 9-605(3)(c)[sic](.3); 8 9-605(14) (collectively, the

"enf orcenent provisions").

(.. .continued)
begi nning with the | anguage "No |icense shall be issued unless
the applicant . . . ." On the other hand, references to "§ 9-
605(3)(c)[sic]" are nmeant to direct the reader to the part
begi nning "Every person |licensed to engage in the business of
tow ng vehicles shall, as a condition to the retention of his
license . "
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Hel nrich Transportation Systems, Inc. ("Helnrich"), ® a
New Jersey tow ng conpany, initiated this action against the Cty
seeking a declaratory judgnment that recently enacted 49 U S.C. §
14501(c) preenpts the general |icensing ordinance and parts of
the tow ng ordi nance® and requesting that we enjoin the Gty from

enforcing the allegedly preenpted ordinances.® The City has

® Two Pennsyl vani a towi ng conpani es (Wst End Tow ng
"N' Storage, Inc. and Tow Squad I ncorporated) and two trade
associ ati ons (Pennsyl vania Towi ng Association, Inc. and Alliance
of Autonotive Service Providers of Pennsylvania, Inc.) joined
Hel ntrich as plaintiffs in this action, but they have since
conceded that they |lack standing. See Pls." Sur-reply at 2. In
view of this concession, we shall dismss their clains wthout
prej udi ce.

* Wth respect to the tow ng ordinance, Helnrich now
chal l enges only the licensing requirenents, charge provisions,
lettering requirenent, tow ng agreement provisions, and
enforcenent provisions. The conplaint also includes chall enges
to 8§ 9-605(3)(c)(.2) through 8 9-605(3)(c)(.4) and 8§ 9-
605(3)(c)[sic](.4), but Helnrich has conceded that federal |aw
does not preenpt these portions of the tow ng ordi nance. See
Pls." Br. Qop'n Sunm J. at 6 n. 3.

Wil e Hel nrich does continue to claimthat the
enforcenent provisions are preenpted, we understand it to suggest
only that we should enjoin the City fromexercising the authority
that the enforcenent provisions confer to enforce the other parts
of the towi ng ordi nance because those other parts are preenpted.
If we ultimately conclude that the other parts are not in fact
preenpted, Helnrich would offer no basis on which we m ght enjoin
the Gty fromexercising its enforcenent authority. In other
words, the alleged preenption of the enforcenent provisions is
not an i ndependent claimof preenption, but a derivative claim
whol | y dependent upon whet her the tow ng ordi nance's other parts
are preenpted. Thus, we shall concentrate on Helnrich's other
preenption clainms and not discuss the enforcenment provisions
further.

® Helnrich's conplaint included two counts, which we
consider in reverse order. Count Two, based on 42 U . S.C. § 1983,
all eges that the Gty violated Helnrich's Fourth and Fourteenth
Amendnent rights to be free from unreasonabl e searches and
sei zures. Because Hel nrich has conceded that we should enter
sumrmary judgnent against it on this count, see Pls.' Surreply at
1, we shall do so without further coment.

(continued...)



filed a notion for summary judgnent, and that notion is now

bef ore us.

Legal Anal ysis

The Supremacy C ause provides that "the Laws of the
United States . . . shall be the supreme Law of the Land."” U.S.
Const. art. VI, cl. 2. Fromthis |anguage, courts have
identified three general situations when a federal law w |
di spl ace, or preenpt, a state |aw

(1) "express preenption,” which arises when
there is an explicit statutory comrand t hat
state | aw be displaced; (2) "field
preenption,” which arises when federal |aw so
t horoughly occupies a legislative field as to
meke reasonabl e the inference the Congress
left no roomfor the States to supplenent it;
and (3) "conflict preenption,” which arises
when a state | aw nmakes it inpossible to
conply with both state and federal |aw or
when the state | aw stands as an obstacle to

t he acconplishnment and execution of the full
pur poses and obj ectives of Congress.

St. Thomas--St. John Hotel & Tourism Assoc., Inc. v. Gov't of

U.S. Virgin Islands, 218 F. 3d 232, 238 (3d G r. 2000) (quotations

and citations omtted). By neglecting to raise the possibility
of field preenption or conflict preenption here, the parties

implicitly concede that the City's ordi nances remain enforceabl e,

°(C...continued)

As we stated in the text, Count One alleges that 49
U S.C. 8§ 14501(c) preenpts the City's general |icensing ordinance
and parts of the tow ng ordi nance. In addition to the
decl aratory and injunctive relief that we nentioned above, Count
One al so denands danmges, interest, attorneys' fees, and costs.
See Conpl. at 13-14. Because Helnrich has not submtted evidence
of, or argunent for, these other forns of relief, we consider
here only Helnrich's eligibility for declaratory and injunctive
relief and | eave the other issues for determnation at trial.
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unl ess federal law explicitly preenpts them \Wether a federal
statute expressly preenpts a state lawis a "question, at bottom

of statutory intent." Mrales v. Trans World Airlines,

Inc., 504 U.S. 374, 383, 112 S. C. 2031, 2036 (1992).

In this case, Helnrich maintains that 49 U S.C. §
14501(c) (1) explicitly preenpts the chall enged portions of the
general licensing and tow ng ordi nances because it prohibits
states and nunicipalities from™"enact[ing] or enforc[ing] a |aw,
regul ati on, or other provision having the force and effect of |aw
related to a price, route, or service of any notor carrier

"6 Even if the

Wi th respect to the transportation of property.
ordinances fall within the generally preenptive | anguage of 8§
14501(c) (1), however, the City correctly points out that federa
law still would not preenpt themif a statutory exception
applies.

The City argues that two’ statutory exceptions save its
ordi nances from preenption, regardl ess of whether they "rel ate[]
to a price, route, or service." First, it clainms that the
ordinances fall within the "safety exception"” because they were
adopted pursuant to "the safety regulatory authority of a State
Wi th respect to notor vehicles.” 49 U S.C. 8§ 14501(c)(2) (A

(2004). Alternatively, the "nonconsensual rate exception" saves

from preenption ordinances "relating to the price of for-hire

® There is no dispute that Helnrich is a "notor
carrier." See 49 U S.C § 13102(12) (2004).

" Section 14501 includes nore than the two exceptions
t hat we discuss, but the Gty does not suggest that any of the
ot her exceptions apply to its ordi nances.
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not or vehicle transportation by a tow truck, if such
transportation is performed wi thout the prior consent or
aut hori zation of the owner or operator of the notor vehicle." 49
U S.C. 8 14501(c)(2) (O (2004).

Thus, determ ni ng whether the general |icensing and
tow ng ordi nances have been preenpted by 8 14501(c) requires a
two-step process. W nust first consider whether § 14501(c) (1)
applies to the ordinances.® |If not, then § 14501(c) does not
preenpt them and we nust enter sunmary judgnent in favor of the
City. On the other hand, if the ordinances do relate to "price,
route, or service of any notor carrier . . . with respect to the
transportation of property,"” then we nust consider whether the

saf ety exception and nonconsensual rate exception apply. ® |If

8 Both Helnrich and the City agree that, because of the
presunption agai nst preenption, Helnrich bears the burden of
proving that 8§ 14501(c) (1) preenpts the general |icensing and
tow ng ordi nances. See generally New York State Conf. of Blue
Coss & Blue Shield Plans v. Travelers Ins. Co., 514 U S. 645,
654, 115 S. C. 1671, 1676 (1995) ("[We have never assuned
lightly that Congress has derogated state regulation, but instead
have addressed clains of pre-enption with the starting
presunption that Congress does not intend to supplant state
law."); Rice v. Santa Fe Elevator Corp., 331 U S. 218, 230, 67 S.
Ct. 1146, 1152 (1947) ("[We start with the assunption that the
hi storic police powers of the States were not to be superseded by
[ a] Federal Act unl ess that was the clear and nani fest purpose of
Congress."); see also Pls.' Br. Opp'n Summ J. at 4 ("Plaintiffs
concede that they nust make a prima facie show ng of federa

preenption . . . .").

® Helnrich and the City hotly dispute which party bears
t he burden of proving that these exceptions to 8 14501(c)(1)'s
preenption rule apply to the general |icensing and tow ng
or di nances.

Al t hough it recogni zes the general presunption agai nst
preenption, see supra note 8, Helnrich argues that, after it
carries its burden of proving that 8 14501(c) (1) applies, the
presunpti on agai nst preenption evaporates and a new burden

(continued...)




ei ther exception applies, then § 14501(c) does not preenpt the
ordi nances, and the City is entitled to sunmary judgnent. We nay
deny the City's notion for sunmary judgnent only if (i) the

ordi nances relate to a "price, route, or service of any notor
carrier . . . wWith respect to the transportation of property" and

(i1) neither exception applies.

°C...continued)
materializes. According to Helnrich, this new burden requires
the Gty to prove that the 8 14501(0)(2) exceptions apply to t he
ordi nances, thereby saving themfrom preenption. See Defs.' Br.
Qop' n Surm J. at 4-5. In support of this argument, Helnrich
relies on cases holding that, when a statute prohibits certain
conduct and one party clains that its conduct falls within an
exception to the prohibition, the party claimng the benefit of
t he exception bears the burden of proving the exception's
applicability. See, e.qg., United States v. First Gty Nat'l
Bank, 386 U.S. 361, 366, 87 S. C. 1088, 1092 (1967). CQur Court
of Appeals has used simlar reasoning in the preenption context,
see New Jersey Payphone Ass'n v. Town of West New York, 299 F.3d
235, 240 (3d Cr. 2002) ("[Once the party seeking preenption
sustains its burden of showing that a |local nunicipality has
[ enacted an ordi nance that would fall within the federal
statute's general preenption |anguage], the burden of proving
that the regulation cones within the safe harbor [i.e., the
exception to preenption] falls on the defendant nunicipality."),
so we hold that the City bears the burden of proving that the §
14501(c) (2) exceptions apply here.

Per haps unsurprisingly, the Gty attenpts to avoid this
bur den aIIocatlon by citing to a long line of "facial challenge"
cases. See Def.'s Br. Supp. Summ J. at 11-12. These cases al
focus on whether particular legislation is so fundanentally
inconsistent wth the Constitution that there are no
ci rcunst ances under which the | egislation could be
constitutionally applied. See, e.qg., Virginia v. H cks, 539 US.
113, 123 S. C. 2191 (2003) (analyzing whether Richnond's
trespass policy violated the First Amendnent); United States v.
Salerno, 481 U.S. 739, 107 S. C. 2095 (1987) (considering Fifth
and Ei ghth Anmendnent challenge to Bail Reform Act of 1984);
Menbers of Gty Council v. Taxpayers for Vincent, 466 U S. 789,
104 S. C. 2118 (1984) (weighing First Amendnent challenge to a
Los Angel es signage ordinance). Unlike the plaintiffs in the
"facial challenge" cases, Helnrich does not argue that the
ordi nances are unconstitutional; it maintains only that a federal
statute preenpts them In short, the Gty's constitutiona
precedents do not help us identify the proper allocation of the
burden of proving whether the § 14501(c)(2) exceptions apply.
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A. Ceneral Licensing Odinance
and Li censing Requirenents

The general |icensing ordinance requires "[e]very
person desiring to engage in . . . any business within the Gty
of Phil adel phia [to] procure a business privilege |icense from
t he Departnment of Licenses and Inspections." Phila. Code § 19-
2602(1). Simlarly, the towing ordinance directs that "[n]o
person shall engage in the business of tow ng vehicles unless
that person has obtained a |icense fromthe Departnent of
Li censes and Inspections.” Phila. Code 8§ 9-605(3)(a). To conply
W th these ordi nances, tow ng conpani es nust pay a one-tine
$250. 00 fee for a permanent business privilege |icense and an
annual $50.00 fee for a towing license. See 8§ 19-2602(2)(a), §
9-605(c)(.5). They nust also carry copies of their tow ng
licenses in each of their tow trucks. 8 9-605(c)[ sic](.1).

Hel nrich argues that these provisions "relate” to its
routes and services because they "restrict the routes and
services that [its] tow ng-notor carrier business provides." See
Pls." Br. Qop'n Sunm J. at 7-8; see also King Aff. at 4 ("The
requirenent of a city towing |icense inposes an obvi ous
geographical restriction on the routes and services provi ded by
my tow ng-notor carrier business."). Although the genera
i censing ordi nance and the tow ng ordi nance's |icensing
requirenents forbid Helnrich fromoperating in Philadel phia
W t hout the appropriate licenses, and thus do "restrict" its

routes and services to sone extent, it does not follow that the



ordi nances "relate" to routes and services within the neani ng of
§ 14501(c)(1).

The Ninth Grcuit has recently and persuasively
expl ained that the phrase "related to" in § 14501(c)(1) should be

"interpreted quite broadly."” [Indep. Towers of WAsh. v.

Washi ngt on, 350 F.3d 925, 930 (9th Gr. 2003). Thus, "[a] state

or local regulation is related to the price, route, or service of
a notor carrier if the regulation has nore than an indirect,
renote, or tenuous effect on the notor carrier's prices, routes,

or services." Tocher v. Cty of Santa Ana, 219 F.3d 1040, 1047

(9th Gr. 2000), overruled in part on other grounds by City of

Colunbus v. Qurs Garage & Wecker Serv., 536 U S. 424, 122 S. C.
2226 (2002).

The tow ng ordi nance's |icensing requirenents nandate
only that all tow ng conpani es pay an annual $50.00 fee,
regardl ess of the prices they charge, routes on which they
operate, and services they provide. Obtaining a business
privilege license affects tow ng conpani es even nore mninally
because it requires but a single paynent. Wile it is true that
tow ng conpani es nmay not serve Phil adel phia custonmers unl ess
properly licensed, the practical inpedinents to acquiring the
necessary licenses are so low that any effect on the tow ng
conpani es' prices, routes, or services can only be called
"indirect, renote, or tenuous." Thus, we hold that § 14501(c) (1)
does not preenpt the general |icensing ordi nance or the tow ng
ordi nance's licensing requirenents because they do not relate to

a price, route, or service of a notor carrier. See also G@Alactic
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Towng, Inc. v. Gty of Mam Beach, 341 F.3d 1249, 1252 (11lth

Cir. 2003) (affirmng district court's conclusion that |icensing

ordi nance was not preenpted because safety exception applied).

B. Lettering Requirenent

To retain its towng |license, a tow ng conpany mnust:

[L]egibly inscribe in letters not |ess than

one and one-half inches high on the door of

every tow ng vehicle identification

consisting of commercially painted nane or

busi ness | ogo, address and tel ephone nunber

of licensee, towing |license nunber, the tow

truck classification and, in letters not |ess

than one inch high, a statenent that a

complete certified fee schedule is available

fromthe driver
Phila. Code 8 9-605(3)(c)[sic](.2). A though Helnrich generally
clains that federal |aw preenpts this |anguage, it does not
explain howthe lettering requirenent relates to prices, routes,
or services in any way. The general presunption agai nst
preenption renders this deficiency fatal to Helnrich's claimthat
the lettering requirenent is preenpted. See supra note 8.
Having failed to articulate any reason or offer any evidence to
rebut the presunption against preenption, Helnrich cannot

establish that 8 14501(c)(1) preenpts the lettering requirenent.
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C. Towi ng Agr eenment Provisions

The City's tow ng ordi nance contains nmany detail ed
provisions related to towi ng agreenents, the witten
aut hori zation that owners give to tow their vehicles. The nost
inportant part of this regulatory schene directs that:

No person shall renove or tow a disabl ed

vehicle fromor to a place within the limts

of the Gty of Philadel phia unless a tow ng

agreenment, in triplicate, has been signed by

t he owner of a disabled vehicle or his

aut horized representative, the operator of

the tow ng vehicle, and a police officer if

one is present except that when towing is

bei ng perfornmed pursuant to an energency

service the signature of the owner of the

di sabl ed vehicle is not required.
Phila. Code 8 9-605(5)(a). Oher tow ng agreenent provisions
require tow ng conpanies to use standard tow ng agreenents
prepared by the Departnent of Licenses and |Inspections,
i ncorporate the conpany's bill into the towi ng agreenent, provide
a copy of the tow ng agreenent to a police officer at the scene
of an accident, and retain copies of tow ng agreenents for four
years. See 8§ 9-605(5)(b)-(g). Al of these provisions directly
regul ate at | east one aspect of the way in which tow ng conpanies
relate with their clients. Thus, the tow ng agreenent provisions
relate to service and are preenpted by § 14501(c) (1), unless
saved by either the safety exception or the nonconsensual rate
exception.

As we noted above, the safety exception permts
muni ci palities to exercise their "safety regulatory authority,"
49 U . S.C. 8§ 14501(c)(2)(A) (2004), even if their safety

ordi nances relate to a notor carrier's price, route, or service.
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The Suprene Court explained that the safety exception's "clear
purpose . . . is to ensure that [Congress's] preenption of
States' econom c authority over notor carriers of property .

'"not restrict' the preexisting and traditional state police power

over safety." Gty of Colunbus v. Qurs Garage & Wecker Serv. ,

536 U.S. 424, 439, 122 S. C. 2226, 2236 (2002). To that end,
the Court noted that "[l]ocal regulation of prices, routes, or
services of tow trucks that is not genuinely responsive to safety
concerns garners no exenption from§8 14501(c)(1)'s preenption

rule." Qrs Garage, 536 U S. at 442, 122 S. Ct. at 2237. Her e,

the City has failed to offer any explanation of how the tow ng
agreenment provisions genuinely respond to safety concerns.
Wt hout such an explanation, the City has not yet carried its
burden of proving that the safety exception applies to the tow ng
agreenment provisions. See supra note 9. Mdireover, we hold that
t he nonconsensual rate exception does not apply to the tow ng
agreenment provisions because they do not relate "to the price of
for-hire notor vehicle transportation by a towtruck." 49 U S. C
§ 14501(c)(2) (O (2004).

To summari ze, we have held that the tow ng agreenent
provisions fall within 8 14501(c)(1)'s general rule of
preenption. Although the nonconsensual rate exception does not
save the tow ng agreenent provisions frompreenption, it is
possible that the Cty could carry its burden of proving that the
safety exception does apply. On this record, however, the Cty

has not denonstrated that the safety exception applies, so it is
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not entitled to sunmary judgnent on Helnrich's claimthat §
14501(c) preenpts the tow ng agreenent provisions.

D. Char ge Provi sions

Hel nrich's final challenge to the tow ng ordi nance
focuses on the charge provisions. The nost basic charge
provi sion caps the fees that tow ng conpani es may charge for
"towi ng a disabled vehicle," "storage," and "m nor repair." See
Phila. Code 8 9-605(6); 8 9-605(3)(c)[sic](.6) (collectively, the
"fee cap"). The Gty requires tow ng conpanies to file with the
Department of Licenses and | nspections conplete schedul es of the
fees they charge for their services and to carry a certified copy
of their fee schedule in each tow truck. 8 9-605(3)(c)(.1); & 9-
605(3)(c)[sic](.5) (collectively, the "fee schedul e
requirenments").

The fee schedul e requirenents have at nost only an

"indirect, renote, or tenuous effect” on tow ng conpanies'

prices, routes, and services, see Tocher, 219 F.3d at 1047, so
they do not "relate" to prices, routes, and services and are
t herefore not preenpted.

The fee cap is nore conpl ex because it regul ates the
prices that tow ng conpani es nmay charge for both tow ng and non-
tow ng services, such as storage and repairs. As we expl ai ned
above, 8 14501(c)(1) preenpts local ordinances if they are
"related to a price . . . of any notor carrier . . . with respect
to the transportation of property,” and the caps on prices for
non-tow ng services have little to do with "the transportation of

property."” See also 49 U S.C. 8§ 13102(19) (2004) (defining
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"transportation"). Thus, 8§ 14501(c)(1) does not apply to the fee
cap on non-tow ng services, and the fee cap on these services is
not preenpted.

On the other hand, because the portions of the fee cap
setting maxi mumprices for towng directly affect the prices that
a towi ng conpany can charge for the "transportati on of property,"”
8 14501(c) (1) preenpts them unless one of § 14501(c)(2)'s
exceptions save themfrom preenption. The Gty has not
expl ai ned, and we cannot inmagi ne, how the fee cap on tow ng

charges could be "genuinely responsive to safety concerns,” Qurs

Garage, 536 U S. at 442, 122 S. . at 2237, so we hold that, as
a matter of law, the safety exception does not apply to them

The nonconsensual tow exception permits the Gty to
limt "the price of for-hire notor vehicle transportation by a
tow truck, if such transportation is perforned w thout the prior
consent or authorization of the owner or operator of the notor
vehicle," 49 U S. C 8 14501(c)(2)(C (2004), so the Cty may cap
the prices of nonconsensual tows. The nonconsensual rate
exception does not, however, permt the City to regul ate charges
for consensual towi ng, as the fee cap on consensual tows attenpts

to do. See also I ndependent Towers v. Washington, 350 F.3d 925,

931 (9th Cir. 2003) (concluding that regul ati ons governing the
rates charged for nonconsensual tows are not preenpted); Ace Auto

Body & Towing, Ltd. v. Gty of New York, 171 F.3d 765, 777-78 (2d

Cr. 1999) (holding that nunicipal regulation of consensual
towng rates is preenpted, but regulation of nonconsensual tow ng

rates i s not preenpted).
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As we have expl ained, 8 14501(c) does not preenpt the
fee schedul e requirenents, the fee cap on non-towi ng services, or
the fee cap on nonconsensual tows. Still, 8 14501(c) (1) does
preenpt the fee cap insofar as it |limts the rates that tow ng
conpani es may charge for consensual tows. Though Helnrich has
not noved for sunmary judgnent, "district courts are wdely
acknow edged to possess the power to enter sunmary judgnents sua
sponte, so long as the losing party was on notice that she had to

cone forward with all of her evidence." Cel otex Corp. V.

Catrett, 477 U S. 317, 326, 106 S. C. 2548, 2554 (1986). Here,
the Cty had anple notice of Helnrich's clainms and cane forward
with reans of evidence, so we nay enter sumary judgnment sua
sponte in favor of Helnrich on the parts of Count One chall engi ng
the limts on the prices that tow ng conpani es may charge for

consensual tows.

Concl usi on

Section 14501(c) (1) does not preenpt the general
i censing ordinance, licensing requirenments, lettering
requi renment, fee schedule requirenments, or the fee cap on
nonconsensual tows and non-tow ng services, so we shall grant the
City's nmotion for summary judgment on the parts of Count One
dealing with these provisions. W shall also enter summary

j udgnent sua sponte in favor of Helnrich on the part of Count One

chal l enging the fee cap on consensual tows because 8 14501(c)

preenpts that portion of the tow ng ordinance. Since Helnrich is

16



entitled to sunmary judgnent, we shall also enjoin the City from
enforcing the cap on the price of consensual tows.

Regrettably, this is not the end of the case. W
cannot grant summary judgnent in the City's favor on the parts of
Count One chal l engi ng the tow ng agreenent provisions because the
City so far has failed to carry its burden of denonstrating that
these parts of the tow ng ordi nance genuinely regul ate safety.

Still, we decline to grant summary judgnent sua sponte in

Hel nrich's favor on this portion of Count One because the Gty
may be able to carry its burden of proof at trial.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HELMRI CH TRANSPORTATI ON : ClVIL ACTION
SYSTEMS, |INC., et al

Cl TY OF PH LADELPHI A ) NO. 02-2233

ORDER

AND NOW this 8th day of October, 2004, upon
consi deration of defendant's notion for sunmary judgnment (docket
entry # 40), plaintiffs' response thereto, defendant's reply, and
plaintiffs' sur-reply, and in accordance with the acconpanyi ng
Menmorandum it is hereby ORDERED t hat:

1. The clainms of West End Towi ng "N' Storage, Inc.
Tow Squad | ncor porat ed, Pennsyl vania Tow ng Associ ation, Inc.
and Al liance of Autonotive Service Providers of Pennsylvania,
Inc., are DI SM SSED W THOUT PREJUDI CE FOR LACK OF STANDI NG

2. Def endant's notion for summary judgnment i s GRANTED
I N PART;

3. It is hereby DECLARED that 49 U. . S.C. § 14501(c)
preenpts Sections 9-605(6) and 9-605(3)(c)[ sic](.6) of the
Phi | adel phia Code to the extent that they limt the fees for
consensual tows;

4, Def endant City of Phil adel phia is PERVANENTLY
ENJO NED from enforcing Sections 9-605(6) and 9-



605(3)(c)[sic](.6) of the Philadel phia Code to the extent that
they limt the fees for consensual tows;

5. A non-jury trial shall COMVENCE at 1:00 p.m on
Cctober 22, 2004 in Courtroom 10B, and the parties shall neke
their pretrial subm ssions in accordance with the Court's
Standi ng Order (attached) by noon on Cctober 18, 2004; and

6. Pursuant to Fed. R Cv. P. 56(d), the non-jury
trial shall ADDRESS only (i) plaintiff's challenge to Section 9-
605(5) of the Phil adel phia Code; and (ii) the anobunt of damages,
interest, attorneys' fees, and costs to which plaintiff may be

entitl ed.

BY THE COURT:

Stewart Dal zel |, J.

19



