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l. BACKGROUND

Plaintiff D ana Castillo-Borrero seeks judicial reviewof the
final decision of Defendant, Social Security Conm ssioner Jo Anne
Bar nhart, who denied her claimfor Social Security benefits. Both
Plaintiff and Defendant have filed notions for summary judgnent.
Pursuant to 28 U.S.C. §8 636(b)(1)(B) and Local Rule 72.1(d)(1) (0O
the Court referred this matter to Magi strate Judge M Faith Angel
for a Report and Recommendati on. Judge Angell reconmmended that
Plaintiff’s nmotion for summary judgnent be denied and that
Def endant’s notion for summary judgnent be granted. Plaintiff
filed timely objections to the Report and Recommendati on. For the
reasons which follow, the Court overrules Plaintiff’s objections
and grants Defendant’s notion for sunmary judgnent inits entirety.
1. STANDARD OF REVI EW

A district court judge makes a de novo determ nation of those

portions of a magi strate judge’s report and reconmendati on to which



objection is nade. 28 U.S.C. 8§ 636(b)(1)(0O. The judge may
accept, reject or nodify, in whole or in part, the nagistrate
judge’s findings or recommendations. 1d.

Under the Social Security Act, aclaimant is disabled if heis
unabl e to engage in "any substantial gainful activity by reason of
any nmedi cally determ nabl e physical or nental inpairnment which can
be expected to . . . last for a continuous period of not |ess than
twelve (12) nonths." 42 U.S.C. 8423(d)(1)(A); 20 C.F. R 8404. 1505.
Under the nedical-vocational regulations, as pronulgated by the
Comm ssioner, the Comm ssioner uses a five-step sequential

eval uation to evaluate disability clains.! The burden to prove the

'The five steps are:

1. If you are working and the work you are doing is
substantial gainful activity, we will find that you are
not di sabl ed regardl ess of your medi cal condition or your
age, education, and work experience.

2. You nust have a severe inpairnment. If you do not have
any inpairnment or conbination of inpairnments which
significantly limts your physical or nental ability to
do basic work activities, we wll find that you do not
have a severe inpairnent and are, therefore, not
di sabled. W w Il not consider your age, education, and
wor k experience. However, it is possible for you to have
a period of disability for atime in the past even t hough
you do not now have a severe inpairnent.

3. If you have an i npairnment(s) which nmeets the duration
requirenent and is listed in Appendix 1 or is equal to a
listed inmpairment(s), we will find you disabled w thout
consi dering your age, education, and work experience.

4. Your inpairnment(s) nust prevent you from doi ng past
rel evant work. If we cannot nake a deci si on based on your
current work activity or on nedical facts al one, and you
have a severe i nmpai rnent (s), we then revi ewyour residual
functional capacity and the physical and nental denmands
of the work you have done in the past. If you can still
do this kind of work, we will find that you are not
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exi stence of a disability rests initially upon the claimnt. 42
U S C 8423(d)(5). To satisfy this burden, the claimant nust show
an inability toreturnto his fornmer work. Once the cl ai mant nmakes
this showi ng, the burden of proof then shifts to the Comm ssioner
to show that the claimant, given his age, education and work
experience, has the ability to performspecific jobs that exist in

the econony. Rossi v. Califano, 602 F.2d 55, 57 (3d Gr. 1979).

Judicial review of the Commssioner’s final decision is
limted, and this Court is bound by the factual findings of the
Comm ssioner if they are supported by substantial evidence and

deci ded according to correct |l egal standards. Allen v. Brown, 881

F.2d 37, 39 (3d Cir. 1989); Coria v. Heckler, 750 F.2d 245, 247 (3d

Cir. 1984). "Substantial evidence" is deened to be such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a deci sion. Ri chardson v. Perales, 402 U S. 389, 407 (1971)

Cotter v. Harris, 642 F.2d 700, 704 (3d Cir. 1981). Substantia

evidence is nore than a nere scintilla, but may be sonewhat | ess

di sabl ed.

5.  Your inpairment(s) must prevent you from doi ng any
ot her work. (1) If you cannot do any work you have done
in the past because you have a severe inpairnment(s), we
wi | | consider your residual functional capacity and your
age, education, and past work experience to see if you
can do other work. If you cannot, we wll find you
di sabled. (2) If you have only a margi nal education, and
| ong work experience (i.e., 35 years or nore) where you
only di d arduous unskill ed physical | abor, and you can no
| onger do this kind of work, we use a different rule.

20 C.F. R 88 404.1520(b)-(f).



t han a preponderance. Dobrowolsky v. Califano, 606 F.2d 403, 406

(3d Gr. 1979).

Despite the deference to adm nistrative decisions inplied by
this standard, this Court retains the responsibility to scrutinize
the entire record and to reverse or remand if the Comm ssioner’s
decision is not supported by substantial evidence. Smth v.
Califano, 637 F.2d 968, 970 (3d Cr. 1981). Substantial evidence
can only be considered as supporting evidence in relationship to

all other evidence in the record. Kent v. Schwei ker, 701 F.2d 110,

114 (3d Cir. 1983).
[11. DI SCUSSI ON

Plaintiff applied for supplenental security inconme benefits
(“SSI”) on May 31, 2000. (R at 12.) The application alleged a
disability beginning on April 1, 1997, due to depression and
anxiety. (R at 13.) On May 31, 2001, a hearing was held before
Jonat han L. Wesner, Adm nistrative Law Judge (“ALJ”). (R at 12.)
At the hearing, the ALJ received testinmony fromPlaintiff, who was
represented by counsel, and froma vocational expert. (R at 12.)

Plaintiff has a seventh grade education, and was twenty-nine
years old at the tinme of the admnistrative hearing. (R at 13,
18.) At the tinme of the admnistrative hearing, Plaintiff |ived
with her boyfriend of four years, who worked each day until 1:30
AM (R at 24, 89, 186.) Plaintiff also lived with her two

chil dren, ages seven and nine. (R at 24, 186.) The children have



different fathers and have no contact wwth them (R at 186.) In
t he sumer of 2000, the son of Plaintiff’s boyfriend, who was six
years old at the tine of the admnistrative hearing, noved in with
Plaintiff and her famly. (R at 101.)

In witten statenents to the Social Security Adm nistration,
Plaintiff indicated that she was able to plan each day, get up at
a certain tinme, start neals, finish household chores, and go to
appoi ntnents. (R at 61.) During the school year, Plaintiff woke
up to an alarm at 7:30 AM Dbrushed her daughter’'s hair after
washing it, and drove the children to school. (R at 90.) After
school, Plaintiff picked the children up, cleaned the ness they
made in the afternoon, and hel ped themw th their homework. (R at
91-92.) Plaintiff prepared a variety of foods for the children
including rice and beans, soup, spaghetti, and nashed pot at oes.
(R at 60.) After dinner, Plaintiff cleaned the children’s roons
or the bathroom which involved sweeping and nopping floors. (R
at 92.)

Plaintiff conplained of chronic frontal headaches. (R at
126.) A brain CT scan revealed mnimal calcification of the basal
ganglia and no other abnormality. (R at 126.) Dr. V. Mangesh
Kumar, Plaintiff’s treating neurol ogist, reviewed the CT scan and
comented that the basal ganglia calcification was an incidental
finding. (R at 156.) Dr. Kumar treated Plaintiff wth nedication

to be taken on an as needed basis. (R at 156.) Dr. Kumar also



recommended that Plaintiff exercise in order to |ose sone wei ght
and hel p her adapt to pain by increasing her endorphin levels. (R
at 156.) On February 23, 2001, Dr. Kumar reported that a brain MR
was negative and that Plaintiff’s headaches had becone mlder. (R
at 203.)

Plaintiff received treatnent fromDr. dadys M Frye for panic
di sorder from Septenber 30, 1998 to Septenber 13, 1999. (R at
187-93.) On May 4, 1999, Dr. Frye reported that while Plaintiff
had a history of panic disorder, it was limted to m |d anxi ousness
and agor aphobia and did not require nedication at that tine. (R
at 190.) Dr. Frye prescribed several nedications in the course of
treating Plaintiff, including Zoloft, Paxil, and Xanax. (R at
191-92.) Plaintiff reported that Zol oft nade her feel better. (R
at 187.) She stopped taking Zol oft, however, because she was “not
apill taker.” (R at 187.)

Dr. Adam Wi kofsky, a psychol ogist, treated Plaintiff for
pani ¢ attacks from February 15, 2000 to June 6, 2000. (R at 105,
107-10, 113, 118-19, 121-25, 174, 179-86.) Plaintiff reported to
Dr. WIikofsky that, other than receiving nedication from her
famly doctor, she had no past history of being treated for
enotional probl ens. (R at 124.) Dr. WIikofsky provided
psychot herapy to Plaintiff and recomended rel axati on techni ques.
(R at 108.)

On Decenber 15, 2000, a Dr. Ahmad conpleted a form report



entitled, “Medical Source Statenment of Ability to do Wrk-Rel ated
Activities (Mental),” for Plaintiff. (R at 152-53.) On the form
Dr. Ahmad checked off that Plaintiff had no useful ability to
performactivities within a schedule, nmaintain regul ar attendance,
and be punctual ; conplete a normal workday or wor kweek; perform at
a consistent pace; maintain socially appropriate behavior; travel
inunfamliar places or use public transportation; or set realistic
goals or nmake plans independently of others. (R at 153.)
Al though Dr. Ahmad indicated on the formthat his findings were
supported by a psychol ogical evaluation, the record does not
i ncl ude any such eval uati on. (R at 16.) In Dr. Ahmad s nost
recent clinical report, which is dated March 16, 2001, he noted
that Plaintiff was doing “OK, ” that her sleep was better, and that
her nmood was “OK.” (R at 200.) He also noted that Plaintiff
deni ed sui cidal thoughts, had no side effects fromnedication, and
had no hallucinations. (R at 200.)

Laura B. Boll, a famly nurse practitioner, treated Plaintiff
from January 18, 2000 through May 7, 2001, prescribing her
medi cation for anxiety and headaches and arrangi ng appoi ntnents
W th specialists. (R at 101-04, 106-07, 109, 111-12, 114-18, 120,
159-64, 170-73, 194-96, 205-15, 218-22.) Ms. Boll encouraged
Plaintiff to exercise and diet and recommended that she listen to
rel axation tapes. (R at 109, 114.) According to M. Boll

Plaintiff did not utilize the relaxation tapes or other strategies



that Dr. WIikofsky provided. (R at 109.) In May 2000, Plaintiff
advised Ms. Boll that she was being pressured by the Pennsylvani a
Department of Public Welfare (“Welfare Departnment”) to return to
work or go to school. (R at 116.) Between May 2000 and May 2001,
Ms. Boll conpleted three enployability reassessnent formnms, on which
she indicated that Plaintiff was tenporarily disabled, and
submtted them to the Welfare Departnment on Plaintiff’s behalf.
(R at 210-15.) M. Boll also conpleted a functional assessnent
formindicating that Plaintiff had a poor ability to work with or
near others, conplete a normal workday or workweek, interact with
t he public, ask sinple questions, accept instruction and respond to
criticism get along with co-workers and peers, maintain socially
appropri ate behavior, travel inunfamliar places, or set realistic
goals. (R at 205.)

On Cctober 2, 2000, Dr. Roger K. Fretz, a state agency
psychol ogi st, conpl eted a functi onal capacity assessnent i ndi cating
that Plaintiff had only noderate limtation in her ability to
under st and, renenber, and carry out detailed instructions; nmaintain
attention and concentration for extended periods; work in
coordination with or proximty to others w thout being distracted
by them get along with coworkers and peers w thout distracting
t hem or exhi biting behavioral extrenes; and respond appropriately
to changes in the work setting. (R at 134-37).

In his decision, the ALJ found that the nedical evidence



established that Plaintiff had severe inpairnents consisting of
depression and anxiety disorder, but that she did not have an
i npai rment or conbination of inpairments listed in, or nedically
equal to, a listing found in the Comm ssioner’s regul ations. (R
at 13.) The ALJ found that “[t]he claimant is not entirely
credi ble concerning her allegation of total disability, as this
claimis not supported by the objective nedical findings, treatnent
hi story and her activities of daily living, which suggest only a
noderate degree of limtation.” (R at 14.) The ALJ also found
that Plaintiff had no rel evant past work and that she retained the
resi dual functional capacity to performa limted range of |ight
wor k. (R at 16-18.) The ALJ further found that Plaintiff was
capabl e of nmeking a successful adjustnment to work that exists in
significant nunbers in the national econony. (R at 18-19.) The
ALJ concl uded that Plaintiff was not di sabl ed as defined by the Act
and, therefore, denied Plaintiff’s claimfor SSI benefits in his
deci si on dated Septenber 28, 2001. (R at 12, 19.)

After Plaintiff’s request for reviewwas deni ed by the Appeal s
Council, Plaintiff sought judicial reviewinthis Court. The Court
then referred the matter to Magi strate Judge M Faith Angell for a
Report and Recomendation. See 28 U.S.C. 8 636(b)(1)(B) and Local
Rule 72.1(d)(1)(c). The WMagistrate Judge recommended that the
decision of the ALJ denying Plaintiff’s claim for benefits be

uphel d. Plaintiff filed timely objections to the Mgistrate



Judge’ s Report and Recommendati on.

I n her objections to the Report and Recommendation, Plaintiff
argues that the ALJ erred by (1) engaging in “sit and squirni
jurisprudence; (2) discounting Plaintiff’s credibility onthe basis
of her daily activities; (3) failing to accord proper weight to the
opinions of her primary nedical treatnment providers; and (4)
failing to investigate and properly analyze all possible reasons
for Plaintiff’s alleged nonconpliance with a prescribed course of
treatnent.

A “Sit and Squirnm Jurisprudence

Plaintiff argues that the ALJ inperm ssibly engaged in “sit
and squirni jurisprudence in evaluating the credibility of her
all egations of total disability. “‘[S]it and squirm jurisprudence
occurs when ‘an ALJ who is not a nedical expert will subjectively
arrive at an index of traits which he expects the claimant to
mani fest at the hearing. If the claimant falls short of the index,

the claimis denied.” Pachilis v. Barnhart, 268 F. Supp. 2d 473,

482 (E. D. Pa. 2003) (quoting Freeman v. Schwei ker, 681 F. 2d 727, 731

(11th CGr. 1982)). The United States Court of Appeals for the
Third Grcuit (“Third Grcuit”) has “refused to permt an ALJ s | ay
observation that a <claimant appears healthy to constitute
substantial evidence supporting the ALJ's ultimate finding of

physi cal nondisability.” Kelly v. RR Ret. Bd., 625 F. 2d 486, 494

(3d Gr. 1980).
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In his decision, the ALJ opined that “[o]ften a claimnt’s
physi cal denmeanor will verify the presence of severe inpairnents.
Moreover, he or she will frequently exhibit bonafide synptons of
t hese inpairnments spontaneously during the Hearing. Nonetheless,
fromny careful visual scrutiny, neither of these occurrences were
apparent in this particular case.” (R at 15.) However, the ALJ
al so based his determnation of Plaintiff’'s credibility on the
obj ective nmedi cal evidence and her treatnent history. (R at 14.)
In particular, the ALJ noted that Plaintiff “has not required
hospital treatnent or aggressive treatnent” for her depression and
anxi ety disorder, and that her tension headaches are “controlled
wi th nedications.” (R at 14.) He also observed that “the
claimant was initially authorized ten therapy visits, which
suggests her synptons were expected to i nprove and did not warrant
| ong-termor aggressive care.” (R at 14.) Thus, because the ALJ
used “his own observations to reinforce, not to supplant, a
concl usion drawn fromthe nedical evidence,” he did not engage in

“sit and squirn? jurisprudence. DeMarco v. Heckler, 616 F. Supp.

644, 647 (E.D. Pa. 1985). Indeed, “credibility determ nations are
an inportant part of an ALJ’s function.” 1d. (citations omtted).
Accordingly, Plaintiff’ s objectionto the Report and Recomrendati on
is overruled in this respect.

B. Plaintiff's Daily Activities

Plaintiff contends that the ALJ erred in discounting her

11



credibility based on her “activities of daily living.” (R at 14.)
In his decision, the ALJ noted that Plaintiff is “not totally
housebound,” as she “is able to drive herself . . . to her
appoi ntnments, drive[] and wal k[] her children to school, and has
gotten out recreationally with her children and boyfriend as part
of her psychot herapy honework.” (R at 14.) The ALJ further
concluded that Plaintiff “has no significant difficulty taking care
of personal needs, caring for her children, cooking, cleaning or
driving.” (R at 16.)

In support of her contention, Plaintiff cites Smth v.
Califano, 637 F.2d 968 (3d Gr. 1981). In Smith, the clal mant
suffered from a chronic duodenal wulcer disease and spastic
irritable colon. 1d. at 970-71. The ALJ relied on the clainmant’s
testinmony that “he had full use of his hands, arns and | egs, does
shoppi ng and | ast fall went hunting twice” in denying his claimfor
disability insurance benefits. Id. at 971. The Third Crcuit
concl uded that the ALJ' s deci sion was not supported by substanti al
evi dence because “[i]t is well established that sporadic or
transitory activity does not disprove disability.” [d. at 971-72.
The court noted that “shopping for the necessities of life is not
a negation of disability and even two sporadi c occurrences such as
hunting mght indicate nerely that the claimant was partially
functional on tw days.” 1d. at 971. The court further stated

that “[t]he ALJ's error in drawing an inference from sporadic

12



activities to a lack of disabling painis conpounded by the absence
of corroborating nmedical testinony.” |d. at 972.

The Court concludes that Smth is distinguishable from the
i nstant case. In this case, the ALJ weighed the relevance of
Plaintiff’s daily activities only after carefully reviewng the
medi cal record, which, as di scussed above, corroborated the finding

of non-disability. See Lozada v. Barnhart, Cv. A No. 02-3666

2004 W 1801751, at *10-*11 (E D Pa. July 27, 2004)
(di stinguishing Smth on basis of ALJ's review of nedical record);

Wtner v. Barnhart, Cv. A No. 01-3061, 2002 W 485663, at *3-*4

(E.D. Pa. March 28, 2002) (sane). Furthernore, Plaintiff’'s daily
activities are not “sporadic or transitory.” |Indeed, the record
reflects that Plaintiff maintains her hone and cares for three

young children on a daily basis. See Wight v. Sullivan, 900 F.2d

675, 682 (3d Cir. 1990) (di stinguishing Smth on basis of claimnt’s
nore extensive activity); Lozada, 2004 W 1801751, at *12 n.21
(di stinguishing Smith where cl ai mant cared for three young children
and mai ntai ned hone). Accordingly, Plaintiff’s objection to the
Report and Recommendation is overruled in this respect.

C. Plaintiff's Primary Medi cal Treatnent Providers

Plaintiff argues that the ALJ erred by failing to accord
proper weight to the opinions of her primary nedical treatnent
providers. In giving “little weight” to the nedical opinion of

Dr. Ahmad, Plaintiff's treating psychiatrist, the ALJ stated as
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foll ows:

Dr. Ahmad, a treating psychiatrist, conpleted
a functional assessnment that is inconsistent
with the ability to perform substantia

gai nful activity. Dr. Ahmad indicated that
hi s assessnent was supported by a
psychol ogi cal eval uati on. However, such
eval uati on was never provided despite several
witten requests after the Hearing, and the
|l egible portion of Dr. Ahmad’s handwitten
notes do not reflect findings that would
support the degree of limtation indicated in
his assessnment. Furthernore, this assessnent
IS not supported by the objective findings or
treatment history and is inconsistent with the
ot her nedi cal opinion evidence.

(R at 16.) In refusing to give “any weight” to the nedica
opi nion of Laura Boll, Plaintiff’s treating nurse practitioner, the

ALJ stated as foll ows:

Laura Boll, the claimant’s treating nurse
practitioner, conpl et ed enpl oyability
assessnents for the Pennsyl vani a Departnent of
Wl fare i ndi cating t hat cl ai mant is
tenporarily disabled. These statenents do not
provi de specific functional limtations that

coul d be useful in determ ning an individual’s
functi onal capacity for  Soci al Security
di sability. Ms. Boll also conpleted a
functional assessnent that reflects the
clai mant has poor ability in the follow ng
areas: work with or near others, conplete a
nor mal wor kday or workweek, interact with the
publi c, ask si npl e questi ons, accept
instruction and respond to criticism get
along with coworkers and peers, nmaintain
socially appropriate behavior, travel in
unfam liar places, or set realistic goals.
These limtations, which would preclude the
performance of substantial gainful activity,
are not supported by the objective findings,
the statements contained in M. Boll’s
treatnent notes or the treatnent history, and
are outside of her area of expertise

14



Furthernmore, Ms. Boll is not an acceptable
medi cal source whose opinion is entitled to
any wei ght under the Regul ati ons.

(R at 16.)

A treating physician’s opinion is entitled to controlling
weight if it is well-supported by clinical and |aboratory
di agnostic techniques and is not inconsistent wth other
substantial nmedical evidence in the record. 20 CF.R 8§
416.927(d)(2). As noted by the ALJ, Dr. Ahnmad did not submt the
psychol ogi cal eval uation on which his formreport was purportedly
based. The Third G rcuit has recognized that “[f]ormreports in
whi ch a physician’s obligation is only to check a box or fill in a
bl ank are weak evidence at best . . . . [Where these [form
‘reports are unacconpanied by thorough witten reports, their

reliability is suspect.”” Mson v. Shalala, 994 F.2d 1058, 1065

(3d Gr. 1993) (quoting Brewster v. Heckler, 786 F.2d 581, 585 (3d

Cr. 1986)). Furthernore, Dr. Ahnmad’s opinion regarding
Plaintiff’s functional limtations is inconsistent wth other
substantial nedical evidence in the record, including the

conservative treatnment prescribed by Plaintiff’s treating
physi ci ans and the functional capacity assessnent conpl eted by Dr.
Roger K. Fretz. Dr. Fretz indicated that Plaintiff has only
noderate limtation in her ability to understand, renenber, and
carry out detailed instructions; maintain attention and

concentration for extended periods; work in coordination with or
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proximty to others w thout being distracted by them get along
with coworkers and peers w thout distracting them or exhibiting
behavi oral extrenes; and respond appropriately to changes in the
work setting. (R at 134-35.) Dr. Fretz’'s assessnent was
acconpanied by a witten narrative that explained his findings in
greater detail. (R at 136-37.) Dr. Ahmad’s functional assessnent
is also inconsistent with his owm findings froma March 16, 2001
clinical report. Inthe report, Dr. Ahmad noted that Plaintiff was
doing “OK,” that her sleep was better, and that her nood was “OK.”
(R at 200.) He also noted that Plaintiff denied suicidal
t houghts, had no side effects from nedication, and had no
hal lucinations. (R at 200.) As the nedical opinion contained in
Dr. Ahmad’s formreport is neither well-supported by clinical and
| aboratory diagnostic techniques nor consistent wth other
substantial nedical evidence in the record, the ALJ's decision to
accord “little weight” to Dr. Ahmad’'s opinion is supported by
substanti al evidence.

The ALJ's decision to reject the nedical opinion of Ms. Bol
is al so supported by substantial evidence. A nurse practitioner’s
opinion is not an “acceptable nedical source” entitled to
controlling weight. See 20 CF.R 8§ 416.913(a) (defining
“acceptabl e nedi cal source”). A hearing exam ner may, however,
consider the opinion of a nurse practitioner “insofar as it is

deened relevant to assessing a claimant’s disability.” Hartranft
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v. Apfel, 181 F.3d 358, 361 (3d Cir. 1999); see 20 CF.R 8§
404.913(d) (1) (“[We may al so use evidence from other sources to
show the severity of your inpairnent(s) and how it affects your
ability to work. Oher sources include . . . (1) nedical sources
not listed in paragraph (a) of this section (for exanple, nurse-
practitioners . . . .)”). The boilerplate fornms conpleted by M.
Boll are not corroborated by any witten reports. Mor eover, Ms.
Boll's findings are inconsistent with both the treatnment that she
prescribed for Plaintiff, which included exercising, dieting, and
listening to relaxation tapes, and other substantial nedical
evidence in the record. Accordingly, Plaintiff’s objection to the
Report and Recommendation is overruled in this respect.

D. Nonconpl i ance with Prescribed Course of Treatnment

Plaintiff argues that the ALJ erred by failing to afford her
a full opportunity to justify her nonconpliance with the treatnent
prescribed by her physicians. In discounting Plaintiff’s
credibility, the ALJ relied in part upon her failure to followthe
prescribed course of treatnent:

Al t hough the claimant has required changes
and/or adjustnents to nmedications with little
i nprovenent in her synptons, the Record shows
that she has not always been conpliant with
them has discontinued taking them or has
gone weeks wi t hout nedi cation due to insurance
or pharmacy problens. She has also not
foll owed through with relaxation techniques
recommended by Ms. Boll and her therapist to
hel p her synptons. It would seemthat if the
claimant’s synptons were as severe or
functionally limting as alleged, she would

17



take a nore active role in her treatnent.
(R at 15.) Plaintiff argues that, pursuant to Social Security
Ruling 82-59, the hearing exam ner was obligated to provide the
claimant “an opportunity to fully express the specific reason(s)
for not following the prescribed treatnent.” SSR 82-59 (S.S. A
1982). The Court notes, however, that Social Security Ruling 82-59
“only applies where the ALJ has determned that an individual’s
inpai rments preclude her from engaging in substantial gainful
activity, i.e., an individual who would otherw se be found to be

di sabl ed under the Act.” Lozada, 2004 W. 1801751, at *11; see al so

Thomas v. Barnhart, Cv. A No. 02-2958, 2003 W 21419154, at *5

(E.D. Pa. June 11, 2003); Rothrock v. Mssanari, Cv. A No. 00-

4912, 2001 W 881450, at *5 (E.D. Pa. June 12, 2001). The ALJ did
not otherwise err inrelying in part on Plaintiff’s non-conpliance
with her prescribed nedical treatnent in rejecting her disability

claim See Lanzaro, 2004 W. 1801751, at *12 n.23 (citing SSR 96-

7p) . Accordingly, Plaintiff’s objection to the Report and
Recommendation is overruled in this respect.
V. CONCLUSI ON

For the foregoing reasons, the Court overrules Plaintiff’s
objections to the Report and Recommendati on of Magistrate Judge
Angel | . Defendant’s Mdtion for Summary Judgnent is granted inits
entirety. Plaintiff’s Motion for Summary Judgnent is deniedinits

entirety.
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An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE CASTI LLO BORRERO, ) ClVIL ACTI ON
Pl ainti ff '
V.
JO ANNE BARNHART,
Comm ssi oner of
Soci al Security,
Def endant 5 NO. 02- 588
ORDER
AND NOW this 27th day of Septenber, 2004, having consi dered
the parties’ notions for summary judgnent, and having revi ewed t he
entire record, including the ALJ’s witten Decision, the transcript
of the hearing, and the hearing exhibits, for the reasons di scussed
in the acconpanyi ng Menorandum | T IS HEREBY ORDERED AS FOLLOWS
1) Plaintiff’s objections to the Report and Recommendati on
of Magi strate Judge Angell are overrul ed;
2) Def endant’ s Motion for Summary Judgnent is GRANTED,
3) Plaintiff’s Mtion for Summary Judgnent is DEN ED

4) This case shall be closed for statistical purposes.

BY THE COURT:

John R Padova, J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE CASTI LLO BORRERO, ) ClVIL ACTI ON
Pl aintiff '
V.
JO ANNE BARNHART,
Comm ssi oner of
Soci al Security,
Def endant 5 NO. 02- 588
JUDGMVENT
AND NOW this 27th day of Septenber, 2004, in accordance with

the Court’s separate Oder dated this sane date, granting

Def endant’s Mdtion for Summary Judgnent, pursuant to Kadel ski V.

Sullivan, 30 F.3d 399 (3d Cir. 1994) and Federal Rule of GCvil
Procedure 58, IT IS HEREBY ORDERED that JUDGVENT |S ENTERED in
favor of Defendant, Jo Anne Barnhart, Conm ssioner of the Soci al
Security Administration, and against Plaintiff, Diana Castill o-

Borr er o.

BY THE COURT:

John R Padova, J.



