I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JASON R TOVES : CIVIL ACTI ON
V.
GORDON & BERGER P.C.., et al. : NO. 03- 00912

VEMORANDUM AND ORDER

Fullam Sr. J. Mar ch , 2004

The defendants are attorneys who regularly collect
debts owed to the University of Pennsylvania. They sued
plaintiff, on behalf of the University, in the Court of Comon
Pl eas of Phil adel phia County, to recover a bal ance due on
plaintiff’s student |oan. Plaintiff then brought this action,
all eging that the defendants violated the Fair Debt Coll ection
Practices Act, 15 U . S.C. 8§ 1692 et seq. (FDCPA) because in
correspondence addressed to the plaintiff, and in their state
court conplaint on behalf of the University, they sought to
recover excessive attorneys fees (50% of the amobunt of the debt).
Plaintiff seeks to maintain this action as a class action on
behal f of all persons who owed noney to the University of
Pennsyl vani a, and who, within one year prior to the institution
of this lawsuit, received fromthe defendants simlar demands for
excessive attorneys fees.

The Common Pl eas Court action has been settl ed.

Plaintiff’s debt to the University of Pennsyl vania has been pai d.



In the settlenent, however, it was stipulated that plaintiff
could continue to pursue his clains against the |lawers in the
present case.

At issue is plaintiff’s notion for class certification,
whi ch is opposed by the defendants. | conclude that the proposed
class is sufficiently nunmerous, that comon questions of |aw or
fact predom nate, and that a class action would be superior to a
myriad of individual lawsuits. And, although plaintiff sensibly
seeks injunctive relief as well as danmages, thus requesting cl ass
certification under both Rule 23(b)(2) and 23(b)(3), | conclude
that the FDCPA does not authorize private lawsuits for injunctive
relief (a renmedy reserved to the Federal Trade Conm ssion, see 15

US C § 1692; see, e.q., Sibley v. Fulton DeKalb Collection

Service, 677 F.2d 830, 834 (11th G r. 1982); but see Gslan v.

Coll ection Bureau Hudson Valley, 206 F.R D. 109, 112 (E.D. Pa.
2002, Schiller, J.)). | therefore conclude that, if a class is
to be certified, it should be a Rule 23(b)(3) class.

Such a class woul d i ndeed be certified, but for the
fact that, in my view, the nanmed plaintiff is not a suitable
representative of such a class, for two reasons: (1) it is
undi sputed that plaintiff resides in Japan. H's personal
participation as a representative of the class would be,
obviously, fraught with difficulties. It seens unreasonable to

have himact as class representative, when, presunmably, other



nore convenient representatives would be readily available. (2)
More inmportant, plaintiff has already settled his underlying debt
obligation, and has not been required to pay an unreasonabl e
attorney’s fee. It is therefore clear that he cannot claimto
have suffered any actual damages and, at nost, could recover
statutory damages. Hi s enthusiasmfor pressing clains of other
menbers of the class for actual as well as statutory damages
woul d seemto have been conprom sed.

For all of these reasons, plaintiff’s notion for class
certification will be denied, wthout prejudice to renewal of
such application upon substitution of a suitable and adequate
class representative as a naned plaintiff.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JASON R TOMVES ; ClVIL ACTION
V.
GORDON & BERGER, P.C., et al. 5 NO. 03- 00912
ORDER
AND NOW this day of March 2004, upon

consideration of plaintiff’s notion for class certification and
def endants’ response, I T IS ORDERED

That plaintiff’s notion for class certification is
DENI ED, wi thout prejudice to renewal upon substitution of an

adequate cl ass representative as a nanmed plaintiff.

John P. Fullam Sr. J.



