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Plaintiffs are RAECO I nvest nent Partnership, M chael
Crawford, Steven Belli and Dirk Flote, who owned Data Dynam cs,
Inc., and its successor-in-interest, Titan Technol ogi es G oup,
LLC (“Titan”). Defendants are SAP AG a |large German software
concern, its wholly-owned subsidiary SAP Anerica, Inc., and Hasso
Plattner, a German citizen who is co-Chairman and CEO of SAP AG
and Chairman of SAP Aneri ca.

In March 1997, Data Dynam cs entered into a “Provider
Agreenment” with SAP Anerica to act as SAP' s exclusive sal es agent
for conmputer software in a specified territory. A couple of
months | ater, before any significant sales had occurred,
plaintiffs decided to forma new conpany, Titan, to carry out the
contract, independently from Data Dynam cs’ other activities, and
SAP t her eupon consented to the assignnment of the Provider

Agreenment to Titan.



SAP had previously been very successful in marketing
its software programto | arge conpanies (“Fortune 500
conpanies”); its Provider Agreenent was part of an effort by SAP
Anmerica to market its software programto smaller end-users,
(i.e., those having less than $200 mllion in annual revenues).
Titan enj oyed consi derabl e success in marketing SAP s program
and the “Provider Agreenent” was proving quite profitable to both
Titan and SAP. In late 1998, however, plaintiffs sought to sel
their ownership interests in Titan to anot her conpany, Modis.
Def endants objected to the proposed sale, and Mdi s deci ded not
to go through with the purchase. A few nonths later, in md-
1999, plaintiffs did sell their ownership interests in Titan to
another firm Condor. Plaintiffs then brought this action,
asserting nunerous clains arising out of their fornmer
relationship with SAP

Inits final formplaintiffs’ (fourth) anmended
conpl aint asserts clains for negligent m srepresentation, fraud
and m srepresentation, interference wth contract, interference
Wi th prospective advantage, violation of the New Jersey Franchise
Practices Act, breach of contract, breach of contract - inplied
covenant of faith and fair dealing, prom ssory estoppel,
equi t abl e estoppel and breach of fiduciary duty. Defendants have
moved for summary judgnent on all counts.

Most of plaintiffs’ clains require little discussion.



Since the plaintiffs were not parties to the Provider Agreenent,
t hey cannot successfully assert clains for breach of that
contract. Neither can they successfully contend that they were
fraudulently induced to enter into the Provider Agreenent.
Mor eover, the summary judgnent record is conspicuously lacking in
any evidence to support any claimof fraud or m srepresentation
by anyone in connection with the Provi der Agreenent.

| f anyone was induced to enter into the Provider
Agreenent, it was Titan. |If there was a breach of the Provider
Agreenent, only Titan has standing to conplain. It is reasonably
wel |l settled that a corporate sharehol der does not have “standi ng
to maintain an action in his own right, as a sharehol der, when
the alleged injury is inflicted upon the corporation and the only
injury to the shareholder is the indirect harmwhich consists in
the di mnution of value of his corporate shares resulting from
t he inpai rnment of corporate assets.” Kauffman v. Dreyfus Fund,
Inc., 434 F.2d 727, 732 (3d Cir. 1970), cert. denied, 401 U.S.
974 (1971). See also eds Adjusters, Inc. v. Conputer Sciences
Corp., 818 F.Supp. 120 (E.D. Pa. 1993).

| f, however, the Provider Agreenent constituted a
franchise within the anbit of the New Jersey Franchise Practices
Act, NJSA 56:10-1 et seq., plaintiffs would, at |east under sone
ci rcunst ances, have standing to conplain about violations of that

statute, since it protects not only corporate franchi sees, but



“the individual officers, directors and other persons in active
control of the activities of each such entity,” NJSA 56:10-3(b).
And plaintiffs undoubtedly have standing to pursue clains that
their individual rights were infringed because defendants
tortiously interfered with their contacts -- actual or
prospective -- to sell their shares in Titan to the Mddis firm

These two sets of potential clains will now be di scussed.

Clai ns_under the New Jersey Franchise Practices Act

A. Does the Act apply?

Read literally, it would seemthat the statute is
sufficiently broad to enconpass the Provider Agreenent
arrangenents. The statute defines “franchise” as foll ows:

“Awitten arrangenent for a definite or

indefinite period, in which a person grants

to anot her person a license to use a trade

name, trade mark, service mark, or related

characteristics, and in which there is a

community of interest in the marketing of

goods or services at whol esale, retail, by

| ease, agreenent, or otherwise.” (810-3).

The statute applies to any such arrangenment where it is
contenplated that the franchisee will establish or maintain a

pl ace of business in the State of New Jersey, and where the gross
sal es exceed $35,000 per year and nore than 20 percent of
revenues are generated by the franchi se.

The Provider Agreenment with Titan may very well not

have been the type of arrangenent contenplated by the Legislature
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in enacting the franchise statute: Although Titan maintained a
pl ace of business in New Jersey, nost of its sales and other
activities took place at its custoners’ establishnents; and the
conputer software industry differs markedly fromthe kinds of
busi nesses which typically involve franchi ses, such as fast-food
chai ns or autonobile deal ershi ps.

The Provi der Agreenent between Titan and SAP i ncl uded
the foll owm ng provision:

“q 18.9 Relationship. This Agreenent shal

not be construed as creating a partnership,

joint venture, agency relationship, or

granting a franchi se under any applicable
l aws. ”

For reasons not imedi ately apparent, the parties’ briefs do not
focus upon the inmport of this | anguage. The contract provision
may have been viewed as running afoul of a provision in the New
Jersey Franchise Practices Act which nmakes it a violation of the
statute for any franchisor:

“(a) To require a franchisee at the tinme of

entering into a franchi se arrangenent to assent

to a rel ease, assignnent, novation, waiver or

est oppel which would relieve any person from

l[iability inposed by this act.”
An argunent can be made that when sophisticated busi nessnen,
after prolonged negotiations, agree that they are not entering
into a franchise, the Act sinply has no application. There is

al so room for argunment that an agreenent not to enter into

franchi se arrangenent cannot plausibly be regarded as “a rel ease,



assi gnnment, novation, waiver or estoppel which would relieve any
person fromliability inposed by [the act].”

For present purposes, | will assune that plaintiffs my
be able to denonstrate at trial that they were “required’” to
accept that provision in the contract, and that they were
pressured into surrendering their rights under the franchise
statute.

Since the Provider Agreenent can be regarded as fitting
the definition of a franchise, | shall assune that the Act does
apply, notw thstanding the reservations di scussed above.

B. Did defendants violate the statute?

It is undisputed that plaintiffs wished to sell their
interests in Titan to Modis, and that the defendants objected to
t he proposed transaction. Viewing the evidence in a |ight nost
favorable to the plaintiffs, defendants informed Mddis that, if
Modi s acquired Titan, defendants would not renew the |license to
Titan, which was schedul ed to expire on Decenber 31, 2000 (the
initial termof the Provider Agreenment was for three years,
endi ng Decenber 31, 2000, but subject to automatic renewal s
thereafter unless either side gave the other 90 days’ notice of
termnation). (Y 16.2).

Plaintiffs assert that defendants violated 8§ 10-7(d) of
the franchi se statute, which nakes it a violation of the statute

for any franchisor:
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The statute further provides, § 10-6:

“I't shall be a violation of this act for any
franchi see to transfer, assign or sell a
franchise or interest therein to another
person unl ess the franchisee shall first
notify the franchi sor of such intention by
witten notice setting forth in the notice of
intent the prospective transferee’s nane,
address, statement of financial
qual i fications and busi ness experience
during the previous five years. The
franchi sor shall within 60 days after receipt
of such notice either approve in witing to
the franchi see such sale to proposed
transferee or by witten notice advise the
franchi see of the unacceptability of the
proposed transferee setting forth materi al
reasons relating to the character, financial
ability or business experience of the
proposed transferee. |If the franchisor does
not reply within the specified 60 days, his
approval is deened granted. No such
transfer, assignnment or sale hereunder shal
be valid unless the transferee agrees in witing to conply with a
of the franchise then in effect.”

It is undisputed that plaintiffs did not conply with § 10-6.
Their failure to do so, however, would not necessarily relieve
def endants of responsibility for violating 8 10-7(d), if in fact
they did so.

The question is whether 8 10-7 precludes a franchisor

fromobjecting to a sale of the entire interest in the franchi se,
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or nerely precludes such interference if the proposed sale is to
“enpl oyees, personnel of the franchi see, or spouse, child or heir
of an owner.” At an earlier stage of this litigation, in denying
defendants’ notion to dism ss the conplaint, | opined that the
statute was anbi guous, and noted that plaintiffs had adequately
all eged a violation of the statute. The case is now before ne on
a notion for summary judgnent, and plaintiffs cannot rely upon
the allegations of their pleadings alone. Reading the statute as
a whole, I amconvinced that the defendants did not in fact
violate 8 10-7 of the statute, because plaintiffs were free to
sell their interests only “provided any such sale, transfer or

i ssuance does not have the effect of acconplishing a sale or
transfer of control, including, but not limted to, change in the
persons holding the magjority voting power of the franchise.”
Plainly, the proposed sale to Modis woul d have anounted to the
transfer of control, change in persons holding majority voting
power, etc. The statute does severely restrict the franchisor’s
freedom of action, but still permts the franchisor to have sone
voi ce in choosing the persons or entities with whomit w shes to
deal. And the summary judgnment record contains extensive

evi dence justifying defendants’ objections to the Mdis
transaction. | do not believe a reasonable jury could possibly
find that defendants’ actions in opposing the Mddis transaction

were tortious, or anything other than legitimte protection of
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def endants’ own percei ved business interests.

[I. Tortious interference with plaintiffs’ individual
contractual rights to sell their shares

In the preceding section, | have dealt with clains
under the New Jersey Franchise Practices Act, on the assunption
(a) that the Act is applicable, and (b) that plaintiffs have
standing to pursue clains under that statute, because it purports
to protect not only an entity which holds a franchise, but al so
the officers and directors of any such entity. | confess to a
great deal of uncertainty about the right of officers and
directors of a franchisee to pursue clains which are at odds with
the interests of the franchise entity itself, but find it
unnecessary to pursue that conplication, since | find no
violation of the statute. But, irrespective of the franchise
statute, plaintiffs are permtted to pursue their common-I|aw
clainms that the defendants tortiously interfered with their
prospective contractual advantage, when they took actions which
di scouraged Modis fromcarrying out the proposed transaction with
plaintiffs.

For essentially the sane reasons expressed in the
precedi ng section, | conclude that defendants’ actions were not
tortious, but merely a legitimate attenpt to protect their own
valid interests. Even if that were not the case, however, | am

satisfied that plaintiffs cannot prevail in this action, because
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t hey sustai ned no provabl e danages as a result of defendants’
actions. After the sale to Moudis fell through, plaintiffs sold
their interests to Condor, w thout objection fromthe defendants.
Al though the ternms of the two transactions were not identical, it
appears that, as a practical matter, plaintiffs fared better with
Condor than they would have with Modis. The Mddis transaction
woul d have generated cash of about $5,000,000, plus an
opportunity for additional suns if Titan's revenues reached a
certain level. Titan’s revenues did not reach the specified

| evel, primarily because the market for Titan products suffered
an extensive downturn affecting the entire industry. The sale to
Condor, on the other hand, produced benefits equival ent to about
$9, 000, 000.

Plaintiffs have produced an expert report to the effect
that Modis woul d probably have been willing to invest additional
suns in expanding Titan’s operations, and that, had it done so,
Titan’s revenues woul d have exceeded the required | evel, and
plaintiffs would have recei ved additi onal paynents. The expert
who prepared the report nade nunerous assunptions having no basis
in practical reality and, admttedly, did not consider the actual
performance of Titan, or the general market conditions affecting
Titan and its conpetitors. | do not believe the expert’s opinion
passes nuster under Daubert, but in any event, it is clear that

plaintiffs have no non-specul ative evidence of damages. On this
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record, a jury could not find that plaintiffs suffered damages

unl ess the jury indulged in wldly specul ati ve guessworKk.

[11. Conclusion

For all of the foregoing reasons, | conclude that
def endants’ notion for sunmary judgnment shoul d be granted.

An Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL CRAWORD, STEVEN BELLI, ) ClVIL ACTI ON
Dl RK FLOTE AND RAECO | NVESTMENT
PARTNERSHI P

V.
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SAP AMERI CA, INC., SAP AG and :
HASSO PLATTNER ) NO. 00-2779

ORDER

AND NOW this day of March 2004, I T IS ORDERED

1. Def endants’ Mbdtion for Summary Judgnent is
GRANTED.

2. Judgnent is entered in favor of the defendants and
agai nst the plaintiffs.

3. This action is DISM SSED with prejudice

John P. Fullam Sr. J.
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