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Plaintiff Keith Baker was injured in an industrial
accident in the course of his enploynent by C. P. Allstar
Corporation; plaintiff’s hand was crushed in a press which he was
operating. Plaintiff originally brought this action against the
firms believed to have been involved in the design and
manuf acture of the press and various conponents of the nmachi ne
whi ch were thought to have played a role in his injuries. These
i ncl ude Forenost Manufacturing Conpany, believed to be the
manuf acturer of the device; Linemaster Switch Corporation, the
al | eged manufacturer of one of the conponent parts; and Wayne-

Dal ton Corporation, which sold the press to plaintiff’s enployer.
Li nemaster Switch Corp. has been dism ssed fromthe action,

plaintiff having consented to the grant of its notion for summary
judgnment. Thus, the remaining defendants are Forenpost and Wayne-

Dalton. Wayne-Dalton filed a third-party conpl ai nt agai nst



plaintiff’'s enployer, C. P. Allstar Corporation, asserting that

All star is contractually obliged to i ndemify Wayne-Dal t on

agai nst clains such as plaintiff’s, and that whatever damages
plaintiff has suffered were caused by Allstar. Now pending are
the follow ng notions: (1) cross-notions for summary judgnment
with respect to the third-party action; (2) plaintiff’s notion to
have the third-party claimtried separately; (3) Wayne-Dalton’s
notion for postponenent of the trial (now schedul ed for January

20, 2004); and (4) various discovery notions.

The Third-Party Action

Def endant and third-party plaintiff Wayne-Dalton was
engaged in the manufacture and sal e of garage-door openers, at a
plant in New Jersey. One type of garage door opener it
manuf act ured was known as the “Chall enger” nodel. In My 1999,
Wayne-Dalton sold to third-party defendant C. P. Allstar
Corporation all of the assets involved in the manufacture of the
Chal | enger |ine of garage door openers, including work-in-
progress, inventory, orders not yet filled, and the right to use
the “Chal l enger” nane. The terns of the transaction are set
forth in a lengthy and detailed “Sale of Assets Agreenent,” which
contains the indemification provisions upon which the third-
party conplaint is based.

Paragraph 7.4 of the Agreenent provides, in pertinent



part:

“Indemmification by the Buyer [Allstar]. The buyer
agrees to indemify and defend Wayne-Dalton, its
successors and assigns, fromany and all | osses,
liabilities, clainms, demands, judgnments and
expenses (including, without Iimtation, reason-
abl e | egal fees, expenses and ot her out-of - pocket
costs) for causes of action or suits which wll

ari se agai nst Wayne-Dalton ... (ii) out of the
operation of the Business on or after the
Effective Date ... [May 17, 1999].”

Anot her paragraph of the Agreenent, paragraph 7.5, covers product
liability clainms. Wayne-Dalton assunes liability for all such
clainms related to products shipped before the effective date, and
Al lstar is to be responsible for product liability clains for
products shipped after the effective date. Specifically, Alstar
is to indemify Wayne-Dalton “for causes of action or suits which
ari se agai nst Wayne-Dalton in connection with any product
l[iability clains for which the buyer is responsible hereunder.”

| conclude that neither of these provisions suffices to
prevent dism ssal of the third-party conplaint. Under
Pennsyl vani a | aw, enpl oyers are generally i mune from personal
injury clains asserted by their enployees, in view of the
statutory protection afforded by the workers’ conpensation
statute 77 P.S. 8481(b). The protection thus afforded may be
abrogated by an express witten agreenent for indemification,
but (1) there nust be a clear expression of intent to i ndemify,
and (2) there can be no indemification against the indemitee’s

own negligence, unless there is specific |anguage to that effect.
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See general ly Szymanski - Gal | agher v. Chestnut Realty Co., 597
A 2d 1225 (Pa. Super. 1991). The only clainms being asserted by
plaintiff agai nst Wayne-Dal ton charge negligence, and there is no
provision for indemity against clains based on Wayne-Dalton’s
own negl i gence.

The product-liability indemification provisions in
paragraph 7.5 sinply do not apply in this case, since the
of fendi ng press machi ne was not a “product,” and Wayne-Dal t on was
not in the business of selling presses. Plaintiff does not
assert a strict-liability claimagai nst Wayne-Dal t on under
Rest at enent of Tort § 402A

It is thus entirely clear that, under Pennsylvania |aw,
Allstar is not obliged to indemmify Wayne-Dalton. And | am of
the view that Pennsylvania |aw applies in this situation.
Al though the Sal e of Assets Agreenent states that it is to be
interpreted under the law of the State of Chio, Allstar is a
Pennsyl vani a corporation, plaintiff is a Pennsylvania resident,
and t he Pennsyl vani a workers’ conpensation statute governs. The
Chi o workers’ conpensation |aw applies only to Chio enpl oyers,
and plainly does not warrant the conclusion that the Pennsyl vani a
statute does not apply to Pennsyl vani a enpl oyers and Pennsyl vani a
enpl oyees.

For all of these reasons, | conclude that the third-

party claimasserted by Wayne-Dal t on nust be di sm ssed.



. Sever ance

Since there will no longer be a third-party action,

plaintiff’s notion for severance i s noot.

[11. Continuance of the Trial

This case was originally scheduled for trial in July
2003, but was continued, on plaintiff’s unopposed notion, until
Cct ober 2003, and again was simlarly continued until the present
schedul ed trial date, January 20, 2004. On Decenber 29, 2003,
def endant Wayne-Dal ton requested a further 60-day postponenent of
the trial; this request was joined in by defendant Forenost
Manuf acturi ng, but is opposed by plaintiff. The stated reason
for the requested continuance was Wayne-Dalton’s difficulty in
obtaining fromthird-party defendant Allstar the correct address
of a former enployee of Allstar who, according to other Allstar
Wi t nesses, caused the renoval of a safety device on the press
after it came into Allstar’s possession. |n opposing the
post ponenent, plaintiff’s counsel points out that the alleged
difficulty in locating the witness was renoved sone tine ago, and
t hat defendants have had, and will continue to have, anple
opportunity to obtain the witness’ deposition and trial testinony
i f desired.

| conclude that no further continuance shoul d be
granted. The missing witness has apparently been | ocated, or
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could readily be. And it is not likely that his testinony would
be significant in any event, given the availability of other
testinony on the sanme subject. Mreover, it should be noted
that, to establish liability under 8 402A, plaintiff wll need to

show that the device was in the same condition at the tine of

plaintiff’'s injury as it was when it |left the hands of whoever

desi gned or manufactured it; on this record, it would seemthat
Wayne-Dalton is nerely a former user/consuner of the product
(which, according to the Sale of Assets Agreenent, was sold to

Allstar on an “as is, where is” basis).

| V. D scovery |ssues

On May 21, 2003, | resolved certain outstandi ng
di scovery disputes. By Order dated May 27, 2003, | directed the
parties to submt pretrial nenoranda whi ch woul d specify any
further discovery disputes which needed to be resolved. M
review of the parties’ nenoranda filed pursuant to that Order
| eads me to believe that all discovery issues have been
satisfactorily resol ved.

An Order reflecting the foregoing conclusions will now

be entered.
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AND NOW this day of January 2004, IT IS
ORDERED:

1. The notion of third-party defendant C. P. Allstar
Corporation for sunmary judgnment is GRANTED. The third-party
conpl aint of Wayne-Dalton Corporation is DI SM SSED W TH
PREJUDI CE.

2. Plaintiff’s notion for a separate trial of the
third-party action is DENIED AS MOOT.

3. To the extent that there are any outstanding
di scovery notions, they are all DEN ED AS MOOT.

4. Def endants’ notion for continuance of the trial

is DENIED. The trial will conmence on January 20, 2004.

John P. Fullam Sr. J.



