I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF THE ) ClVIL ACTI ON
ARBI TRATI ONS BETWEEN )

CENTURY | NDEMNI TY COVPANY

(AS SUCCESSOR TO | NSURANCE

COVPANY COF NORTH AMERI CA)

V.

NEW ENGLAND RElI NSURANCE :
CORPCORATI ON ) NO. 04- MC- 00089

MEMORANDUM AND ORDER

Ful lam Sr. J. July , 2004

Petitioner Century Indemity Conpany and respondent New
Engl and Rei nsurance Corporation are, by virtue of successorship,
the current parties to a series of reinsurance contracts referred
to as “Treaty 101.” The contract provides for the arbitration of
“any dispute ... in connection with this agreenent.” While both
parties agree that arbitration is required, they are in marked
di sagreenent concerning the proper way to conply with the
arbitration clause in “Treaty 101.”

Under the terns of Treaty 101, petitioner is
responsi bl e for paynent of the first $500,000 of liability on a
claim and respondent is expected to pay the excess. Initial
responsi bility for processing clains, determning coverages, and
achieving a resolution of the amount of the claim either through

litigation or settlenment, rests with petitioner, but respondent



has the right to audit petitioner’s clains files to verify the
validity of clainms and propriety of settlenents.

Petitioner submtted bills to respondent concerning a
claimby an insured named Courter, and, when respondent did not
pay the amount cl ai ned, petitioner sought arbitration. The
respondent then nmade a “counter-demand” for arbitration,
asserting that petitioner “has m smanaged the operation of Treaty
101 and has engaged in a pattern of inconsistent reinsurance |oss
cessions to [respondent]”; and asserting that the dispute is not
limted to settlenment paynent to any one insured, but rather
i nvol ves a system c breach of petitioner’s duties and obligations
under Treaty 101. Thereafter, petitioner filed four additional
demands for arbitration, with respect to the clains of insureds
designated as Dial/Viad, Georgia Pacific, Hughes Aircraft, and
Asar co.

In the Courter arbitration, both sides have designated
their respective arbitrators, but the unpire has not been
sel ected because petitioner objects to the proposed expanded
scope of that arbitration in Iight of respondent’s counter-
demand.

In view of this inpasse, petitioner filed in this court
a petition to conpel arbitration. Respondent filed a counter-
petition to conpel arbitration, seeking to require petitioner to

proceed with the Courter arbitration, and requesting this court



to stay the renmaining proceedi ngs until conpletion of the Courter
arbitration - this on the theory that resolution of its defenses
in the Courter arbitration would likely resolve the remaining
arbitrations.

| find it puzzling that leading law firns representing
sophi sticated clients have found it necessary to pursue this
[itigation. Treaty 101 plainly provides that “the arbitration
| aw of New York State shall govern such arbitration.” That
statute, CP.L.R 8 75, like its federal counterpart, 9 U S C
8§ 1, limts judicial intervention to the determ nation of whether
there is a valid arbitration agreenment which covers the dispute;
the scope and timng of arbitration are for the arbitrators to
determ ne

Thus, the Courter arbitration panel will be required to
deci de whet her respondent should pay the Courter claim whether
respondent’s counter-assertions provide a defense to that claim
and whet her respondent may be entitled to affirmative relief
whi ch coul d conceivably affect other clains. And, unless the
parties can agree upon a nore reasonable solution, the other four
arbitrations wll also proceed, and each arbitration panel wll
be free to determ ne the inpact of the Courter arbitration
decision. Presunmably, the arbitrators thenselves will arrive at
a sensible arrangenent, if the parties are unable to do so. This
court lacks the authority to stay any of the arbitrations.

An Order in conformty with the views expressed above

will now be entered.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATER OF THE ) ClVIL ACTI ON
ARBI TRATI ONS BETWEEN :
CENTURY | NDEMNI TY COVPANY
(AS SUCCESSOR TO | NSURANCE
COVPANY COF NORTH AMERI CA)
V.
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CORPORATI ON : NO. 04- MC- 00089
ORDER

AND NOW this day of July, 2004, upon
consideration of petitioner’s notion, and the respondent’s
counter-notion, to conpel arbitration, IT IS ORDERED

1. Both parties are directed to proceed pronptly with the
Courter arbitration. The precise scope of that arbitration wll
be determ ned by the arbitrators.

2. Respondent’s application for a stay of the other

pending arbitrations is DEN ED

John P. Fullam Sr. J.



