I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELAINE L. CHAO, SECRETARY OF
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V.

JOHN KORESKO, et al. ;
Respondent s : No. 04-MC-74

MEMORANDUM AND ORDER

McLaughlin, J. August 2, 2004

On May 11, 2004, the Court issued a decision, rejecting
the respondents’ general challenge to the enforceability of
subpoenas duces tecumissued by the Secretary of Labor pursuant
to 8 504 of the Enployee Retirenent Home Security Act (“ERISA"),
29 U S.C. §8 1134. The Court did not decide the respondents’
specific objections to the subpoenas that were based on clains of
privilege. The Court ordered the parties to try to resolve the
specific objections to the subpoenas by June 1, 2004. The
parties did not do so.

The Court held a hearing on the specific objections on
June 16, 2004. After the hearing, counsel for the parties spent

several hours trying to resolve the remaining objections. The



Court then met with counsel in chanbers for a substantial anount
of tinme to try to understand the respondents’ objections and to
see if it could assist the parties in negotiating a settlenent of
t he dispute. The Court was unsuccessful. The Court ordered the
respondents to provide the Court with a privilege |og and any
argunment with respect to privilege. The respondents responded on
July 9, 2004. The petitioner filed an opposition to the
respondents’ privilege argunents on July 19, 2004.

The respondents submitted a | arge binder with a table
of contents on the outside. Exhibit A consists of the
respondents’ general objections nost of which have already been
overruled by the Court’s May 11 decision. There follows a
“statenent of privileges” that appears to be a non-pagi nated
di scussion of various privileges. It is not signed by anyone.
There foll ow copies of three cases, tw Departnent of Labor
Advi sory Opinions, and certain Pennsylvania Rules of Disciplinary
Enforcement. Tab 8 to Exhibit A appears to be a copy of the
subpoena with notations next to each request, such as “P =
privilege asserted and set forth herein.”

Exhibit B in the binder consists of the privilege | og
and 30 tabbed docunents. The privilege | og consists of four
pages listing 30 types of docunents. The follow ng privileges
are apparently asserted with respect to each docunent: attorney

client privilege; attorney work product; identity privilege; 7525



communi cation; and accountant/client privilege. There is a
description of the subject matter of each category of docunent.
The 30 docunents that follow appear to be sanples of the
categories of docunents the respondents want to wi thhold as
privileged. Sonme of the docunents have been redacted.

Two of the five privileges asserted by the respondents
are inapplicable: privilege under 26 U. S.C. 8 7525; and
accountant/client privilege. The tax practitioner privilege
under 8 7525 of the Internal Revenue Code may only be asserted in
either a noncrimnal tax matter before the Internal Revenue
Service or a noncrimnal tax proceeding in Federal Court brought
by or against the United States. 26 U.S.C. 8§ 7525(a)(2). This
case is an action to enforce adm ni strative subpoenas under the
Enpl oyee Retirenent Incone Security Act (hereinafter “ERI SA"),
not a tax proceeding.

The state | aw accountant-client privilege al so does not
apply here. Only federal privileges apply to clains arising out

of federal law. Pearson v. Mller, 211 F.3d 57, 66 (3d Gr

2000). Because federal |aw applies in proceedings to enforce
adm ni strative subpoenas, only federal privileges are rel evant.

See, e.qg., NLRB v. N Bay Plumbing, Inc., 102 F.3d 1005, 1009

(9" Gir. 1996) (finding state-law privilege irrelevant in an

agency subpoena enforcenent case). Federal |aw does not



recogni ze an accountant-client privilege. See United States v.

Arthur Young & Co., 465 U.S. 805, 817 (1984).

As to the other three privil eges, the respondents have
not supported their clains with the kind of specific information
that is required. The Court cannot tell what docunents the
respondents claimare protected by what privilege[s], by whomthe
docunent was prepared, fromwhomand to whomit was sent, and why
it is a privileged communicati on.

The Court has considered ordering the respondents to
try again to prepare an adequate privilege log. But the Court
concl udes that the respondents have been given nore than enough
time to support their claimthat they should not be ordered to
produce docunents in response to these subpoenas. The subpoenas
were issued on January 28, 2004. The petitioner tried over the
next several nonths to negotiate with the respondents. On April
19, 2004 the petitioner filed her notion to enforce the
subpoenas. This Court had a hearing on May 10, 2004, issued its
deci sion on the general objections on May 11, 2004, had anot her
heari ng on June 16, 2004, ordered the parties to negotiate the
di spute, and net with counsel again in chanbers. The respondents
were not able orally to state with any precision why any of the
docunents are privileged. The Court gave the respondents anot her

chance to do it in witing but that too has proved futile.



The Court has spent hours trying to understand the
nature of the respondents’ clains of privilege. The petitioner’s
response was not very helpful. The petitioner submtted a
general response to the privilege log, arguing that it was
i nadequate as support for the clains of privilege. The Court
understands the petitioner’s frustration; but, the Court cannot
reject clainms of privilege without an analysis of the
respondents’ argunents. That is why the Court has spent so nuch
time wwth this binder. What follows is the Court’s decision with
respect to many categories. Wth respect to other categories,
the Court asks the petitioner to answer certain questions.

The 30 types of docunents clained to be privileged fal
into the foll ow ng categories:

1. Transaction docunents, such as plan docunents,
summary pl an descriptions, beneficiary nomnation forns, etc.
(Tabs 1, 2, 4, 5, 6, 7, 8, 10, 12, 22, 23, 24, and 25). The
Court can see no possible privilege to these docunents. They are
transacti on docunments that relate to various benefit plans. In
any event, the respondents have now given themto the petitioner
so any privilege has been waived. Apparently, the respondents
claimprivilege in connection with the nanes that have been
redacted froma few of the docunents. This is apparently where
the so-called “identity” privilege cones in. The respondents

appear to argue that now that they have given the substance of



t he docunents to the petitioner, they are entitled to conceal the
names of participants in the various plans because to give the
names woul d reveal privileged information. The Court rejects
this argunent as to the transaction docunents described above.
They were never privileged fromthe begi nning.

2. Retention letter from Koresko and Associ ates
related to its representati on of sonmeone in connection with an
| RS request for information about a certain tax return. (Tab 3).
The nanmes of the persons invol ved have been redacted. This
retention letter is apparently a formletter sent by Koresko and
Associ ates to persons seeking their help in connection with an
| RS request such as the one included behind tab 3. A retention
letter froma lawer is usually not privileged. But it may be
that the petitioner does not want these kinds of docunents. The
petitioner shall explain to the Court its position with respect
to docunents of this type.

3. Letters from Penn-Mont to various participants in
pl ans advi sing them of certain conpliance requirenents. (Tabs 9
and 11). Again, nanes of the participants are redacted. The
respondents have given over the substance of the docunents and
now argue that to give the nanes of the recipients would breach
the privilege. Although the Court does not know what privil ege

i s being asserted because Penn-Mnt is not a | awer, the



petitioner should explain its position on any privilege relating
to these type docunents.

4. Census data fornms. (Tabs 13 and 21). These are
not privileged but does the petitioner want these forns?

5. Various insurance forns. (Tabs 18, 19 and 20).
The Court assumes that these are the docunents that the
respondents claimare private nedi cal docunents. Does the
petitioner want these docunents?

6. Various docunents that relate to the day to day
activity of the benefit plans, such as blank benefit forns, wre
transfer requests, cancelled checks, bank statenments, prem um
anounts, etc. (Tabs 14, 15, 16, 17, 26, 27, and 29). These do
not appear to be privileged, but does the petitioner even want
t hent?

7. Letters from Koresko & Associates to third parties
meki ng vari ous demands on behalf of the Real VEBA. (Tab 28). A
letter froma lawer to a third party is not privileged; but does
the petitioner want these types of docunents?

8. Tab 30 is a copy of a bill from Anderson Kill &
Adick, P.C. Lawfirmbills can usually be redacted to protect
any privileged information; but the Court understood that the
petitioner did not want law firmbills from Anderson Kill &

AQick, P.C s that correct?



At this time, the Court does not see any category of
docunents that is privileged; but the Court instructs the
petitioner to answer the questions listed in this nmenorandum

The respondents may reply briefly.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELAINE L. CHAO, SECRETARY OF
LABOR, UNI TED STATES DEPARTMENT
OF LABOR
Petitioner
V.
JOHN KORESKO, et al. :
Respondent s : No. 04-MC-74
ORDER
AND NOW this 27th day of July, 2004, following a
hearing in the above captioned case on June 16, 2004, and upon
consideration of the Petition to Enforce Adm nistrative Subpoenas
(Docket No. 1), the responses thereto, the Respondents’ Privilege
Log (Docket No. 36), and the responses thereto, |IT | S HEREBY
ORDERED t hat the petitioner shall respond to the questions raised
in a nmenorandum of today’s date by August 10, 2004. The

respondents may reply by August 17, 2004.

BY THE COURT:

MARY A. McLAUGHLI N, J.



