I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHAWN SUTTON ; ClVIL ACTI ON
V.
FRANK D. G LLIS, et al. : No. 04-147
MEMORANDUM
Padova, J. July , 2004

Before the Court is Shawn Sutton’s pro se Petition for Wit of
Habeas Corpus pursuant to 28 U. S.C. § 2254. For the reasons that
follow, the Court denies the Petition inits entirety.

l. FACTUAL AND PROCEDURAL BACKGROUND

On April 10, 1997, before the Honorabl e Paul a Franci sco Ot of
the Court of Common Pleas for Chester County, Petitioner pled
guilty to two counts of robbery, two counts of aggravated assault,
two counts of terroristic threats and ei ght other rel ated of f enses.
The conviction resulted from Petitioner’s robbery of an elderly
coupl e who operated a | ocal grocery store. On My 23, 1997, the
trial court sentenced Petitioner to an aggregate termof 20 to 50
years inprisonnent. On Cctober 1, 1997, after conducting a hearing
on Petitioner’s notion for reconsideration of sentence, the trial
court reduced Petitioner’s sentence to 18 to 40 years i nprisonment.
Petitioner thereafter filed an appeal wth the Pennsylvania
Superior Court challenging the nodified sentence. On March 5,
1998, wupon consideration of a joint notion filed by the

Commonweal t h of Pennsyl vani a (“Commonweal th”) and Petitioner, the



Pennsyl vani a Superi or Court (“Superior Court”) vacated Petitioner’s
j udgnent of sentence and renanded t he case for resentenci ng because
t here was no stenographic record of the reconsideration of sentence
hearing. After conducting sentencing hearings on June 8, 1998 and
July 8, 1998, the trial court resentenced Petitioner to an
aggregate term of 18 to 36 years inprisonnent. Petitioner
thereafter filed a post-sentence notionto wthdrawhis guilty plea
and a notion for reconsideration of sentence, both of which were
deni ed after evidentiary hearings on August 27, 1998 and Sept enber
8, 1998. On appeal to the Superior Court, Petitioner argued that
the trial court commtted several errors in calculating his
sentence and further erred in denying his post-sentence notion to
w thdraw his guilty plea. The Superior Court held that Judge Ot
erred in calculating Petitioner’s sentence and remanded the case

for resentencing. Comonwealth v. Shawn Sutton, No. 3283 Phil a.

1998, J.A17936/99 (July 12, 1999). However, the Superior Court
rejected Petitioner’s remaining contentions. |d. On Novenber 17,
1999, Judge Ot resentenced Petitioner to an aggregate termof 15
to 30 years inprisonnent. Petitioner appealed the judgnent of
sentence and raised the follow ng three issues:
[1.] Whether the trial court violated the fundanenta
norns of sentencing when it sentenced appellant to
an aggregate term of inprisonnent of fifteen (15)
years to thirty (30) years, a sentence unreasonabl e

and excessi ve.

[2.] Whether the trial court abused its discretion in
sentencing appel | ant outside the applicable
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guidelines as determned by the Sentencing
Comm ssi on.

[3.] Whether the trial court erred in failing to address
count one, robbery, at the tinme of resentencing,
likewise failing to denonstrate consideration of
the guidelines with respect to count one of the
record.

Commonweal th v. Sutton, No. 373 EDA 2000, slip op. at 3 (Pa. Super.

Ct. Sept. 11, 2000). The Superior Court affirmed the judgnent of

sentence on Septenber 11, 2000. Commonwealth v. Sutton, 766 A 2d

892 (Pa. Super. Ct. 2000)(table). Petitioner did not seek direct
review in the Pennsylvani a Suprene Court.!?

On Septenber 5, 2001, Petitioner tinely filed a pro se
petition pursuant to the Pennsyl vania Post-Conviction Relief Act
(“PCRA"), 42 Pa. C.S.A 8 9541. The PCRA court appointed counsel
for Petitioner. After reviewing the record, counsel filed a “no

nerit” letter pursuant to Commpnwealth v. Finley, 550 A 2d 213 (Pa.

Super. Ct. 1988), seeking perm ssion to withdraw as counsel. The
PCRA court granted counsel permssion to wthdraw and i nforned
Petitioner of its intention to dismss the petition pursuant to
Pennsyl vani a Rul e of Crimnal Procedure 907. On February 26, 2002,

the PCRA court dism ssed Petitioner’s petition wthout a hearing.

'On May 9, 2000, the Pennsylvania Supreme Court issued O der
No. 218, which declared that litigants “shall not be required to
petition for hearing or allowance of appeal follow ng an adverse
decision by the Superior Court in order to be deenmed to have
exhausted all available state renedies respecting a claim of
error.” 1n re Exhaustion of State Renedies in Crimnal and Post-
Convi ction Relief Cases, No. 218 Judicial Adm nistration Docket No.
1 (Pa. May 9, 2000).




Petitioner appealed to the Superior Court and rai sed the foll ow ng
t hree issues:

[1.] Whether trial counsel was ineffective for failing to
object to the constitutionally inpermssible plea colloquy
which failed to informthe defendant of his right to trial by
jury & counsel was ineffective for failing to wi thdraw the
unknowi ng and involuntary plea; all prior counsel was [sic]
ineffective for failing to raise & preserve this claim for
relief?

[2.] Whether trial counsel was ineffective for failing to
object to the constitutionally inpermssible plea colloquy
which failed to inform the defendant that he was presuned
innocent until found guilty & counsel was ineffective for
failing to withdraw the unknow ng and involuntary plea; all
prior counsel was [sic] ineffective for failing to raise &
preserve this claimfor relief?

[3.] VWhether trial counsel was ineffective for failing to
chal I enge the defective plea colloquy insofar as there was no
factual basis established on the record for the sentence
i nposed & counsel was ineffective for failing to object to the
subsequent unknow ng and unintelligent plea; all prior counsel
was [sic] ineffective for failing to raise & preserve this
claimfor relief?

Commonweal th v. Sutton, No. 987 EDA 2002, slip. op. at 5-6 (Pa.
Super. C. July 18, 2003). On July 18, 2003, the Superior Court
affirmed the decision of the PCRA court in an unpublished opi nion.

Commonwealth v. Sutton, 835 A 2d 837 (Pa. Super. C. 2003). On

Decenmber 23, 2003, +the Pennsylvania Suprene Court denied
Petitioner’s Petition for Allowance of Appeal.

On January 6, 2004, Petitioner filed a pro se Petition for
Wit of Habeas Corpus pursuant to 28 U S.C. § 2254, He raises

thirteen grounds for relief, which are sunmarized as foll ows:

(A) The trial court erred in sentencing Petitioner to an
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unr easonabl e and excessive termof inprisonnment under the
appl i cabl e sent enci ng gui del i nes;

(B) The trial court erred in sentencing Petitioner
out si de the applicabl e sentencing guidelines;

(C The trial court erred in sentencing Petitioner,
wi t hout any explanation, outside the sentencing
gui del i nes applicable to count one (robbery);

(D) Trial counsel was ineffective for failing to object
to the trial court’s guilty plea colloquy on the ground
that Petitioner was not advised of his right to a jury
trial and for failing to nove to withdraw Petitioner’s
involuntary quilty plea;

(E) Trial counsel was ineffective for failing to object
to the trial court’s guilty plea colloquy on the ground
that Petitioner was not advised of the presunption of
i nnocence standard and for failing to nove to w thdraw
Petitioner’s involuntary guilty plea;

(F) Trial counsel was ineffective for failing to
chal l enge the trial court’s guilty plea colloquy insofar
as there was no factual basis established on the record
for the sentence inposed, and for failing to nove to
W thdraw Petitioner’s involuntary guilty plea;

(G Trial counsel was ineffective in advising Petitioner
that the i ssues rai sed by his suppressi on noti on woul d be
preserved for appeal even though he had entered a guilty
pl ea;

(H The trial court erred in failing to advise
Petitioner of his right to wthdraw or otherw se
chall enge the validity of his guilty plea within ten days
of entry of the plea;

(I') The trial court erred in advising Petitioner that
the court “woul d give a strong i ndication of |eniency” at
his sentencing hearing based on his decision to plead

gui l ty;

(J) Trial counsel was ineffective in advising Petitioner
that he was required to answer in the affirmative all of
t he questions asked by the trial court during the guilty
pl ea col | oquy;



(K)y The trial court erred in sentencing Petitioner based

on the sentences inposed upon defendants in unrel ated

cases;

(L) The trial court erred in accepting Petitioner’s

guilty plea as knowi ng and vol untary given that the court

was aware that he intended to appeal the court’s ruling

on his suppression issues; and

(M The prosecutor commtted m sconduct by advising

Petitioner that he could file a post-sentence notion

pertaining to the suppression issues and for |eading

Petitioner to believe that his suppression notion did not

pertain to any evidence that the prosecutor intended to

present at trial.
The Court referred this case to Magistrate Judge Thomas J. Reuter
for a Report and Recommendation pursuant to 28 U S.C. § 636. On
March 4, 2004, the Magistrate Judge filed a Report and
Reconmendati on reconmmending that the Petition for Wit of Habeas
Corpus be denied in all respects, wi thout an evidentiary hearing.
After receiving an extension of tinme, Petitioner tinely filed
objections to the Report and Recommendati on on May 10, 2004. In
hi s objections, Petitioner advised the Court that he had not yet
recei ved Respondents’ Answer to his Petition for Wit of Habeas
Corpus. The Court thereafter ordered the Cerk to send Petitioner
a copy of the Respondents’ Answer and provided Petitioner wth
additional tine in which to file supplenmental objections to the
Magi strate Judge’ s Report and Recommendation. As the deadline for
filing supplenental objections has now passed w thout any further

response from Petitioner, the Court will proceed to review his

objections as set forth in the May 10, 2004 filing.



1. LEGAL STANDARD

Were a habeas petition has been referred to a magistrate
judge for a Report and Recommendation, the district court “shal
make a de novo determ nation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is mde . . . [The Court] may accept, reject, or nodify, in whole
or in part, the findings or recomendations nmade by the
magi strate.” 28 U. S.C. 8 636(b) (1994).
[11. DI SCUSSI ON

A. Clains Not Cognizable on Federal Habeas Revi ew

Petitioner’s clains A, B and C challenge the validity of the
sentence i nposed upon himby the trial court under the Pennsyl vani a
Sentenci ng CGui delines. Petitioner never chall enged his sentence on
federal constitutional grounds in the state courts, and the
Pennsyl vani a Suprenme Court rejected clains A, B, and C as a matter
of state law. “[I]t is not the province of a federal habeas court
to reexam ne state-court determ nati ons on state-law questions. In
conducting habeas review, a federal court is limted to deciding
whet her a conviction violated the Constitution, |aws, or treaties

of the United States.” Estelle v. MQ@ire, 502 U S. 62, 67-68

(1991); see also Jones v. Sup’'t of Rahway State Prison, 725 F.2d

40, 43 (3d Cr. 1984)(holding that errors of state law in
sentencing are not cogni zable in federal habeas proceedings). As

Clains A, B, C are not cogni zable on federal habeas review, the



Court nust deny habeas relief wth respect to these cl ains.

B. Procedural Default

I n order to exhaust the avail able state court renedi es on
a claim a petitioner nust fairly present all the clains that he
will make in his habeas corpus petition in front of the highest
avai l able state court, including courts sitting in discretionary

appeal. O Sullivan v. Boerckel, 526 U. S. 838, 847-48 (1999). To

“fairly present” a claim a petitioner must present a federa
clainms factual and | egal substance to the state courts in a manner
that puts themon notice that a federal claimis being asserted.

McCandl ess v. Vaughn, 172 F.3d 255, 261 (3d Cr. 1999). Thus,

“IbJoth the legal theory and the facts underpinning the federa
cl ai m must have been presented to the state courts, and the sane

met hod of |egal analysis nust be available to the state court as

will be enployed in the federal court.” Evans v. Court of Conmopn

Pl eas, Del aware County, Pennsylvania, 959 F.2d 1227, 1231 (3d G r

1992). The burden of establishing that a habeas claimwas fairly
presented in state court falls upon the petitioner. Lines v.
Larkins, 208 F.3d 153, 159 (3d Gr. 2000). “[I]f [a] petitioner
fail ed to exhaust state renmedi es and the court to which petitioner
would be required to present his clainms in order to neet the
exhaustion requirenent would now find the clains procedurally
barred . . . there is procedural default for the purpose of federal

habeas . . . .” Coleman v. Thonpson, 501 U.S. 722, 735 n.1 (1991).




Procedural default bars federal reviewof those clains precluded by
state law. Coleman, 501 U. S. at 729.

In his Petition, Petitioner concedes that he has not
previously raised clains G H I, J, K L, and Min the state
courts.? Petitioner further admts that he cannot return to the
state courts to file a successive PCRA petition on his unexhausted
clains because the one-year statute of Ilimtations for such

petitions has expired.® See 42 Pa. Cons. Stat. § 9545(b)(1).*

2The Court notes that Petitioner did list claim G which
asserts that trial counsel was ineffective in advising Petitioner
that the i ssues rai sed by his unsuccessful suppression notion would
be preserved for appeal even though he had entered a guilty plea,
in his “Concise Statenent of Matters Conplained O,” fil ed pursuant
to Pennsyl vani a Rul e of Appellate Procedure 1925(b), on his second

direct appeal in the state courts. Assum ng arguendo that
Petitioner properly preserved this claimfor federal review, the
Court would still decline to grant habeas relief in this respect.

Petitioner does not allege in his habeas petition that, had counsel
correctly informed himthat entry of a guilty plea would preclude
him from appealing the trial court’s denial of his suppression
notion, he woul d have pl eaded not guilty and insisted on going to
trial. See Hill v. lLockhart, 474 U. S. 52, 60 (1985). He has
al | eged no speci al circunstances that m ght support the concl usion
that he placed particular enphasis on the preservation of the
i ssues raised in his suppression notion in deciding whether or not
to plead guilty. The Court further notes that the record in this
case is replete with evidence of Petitioner’s guilt, such that he
woul d have |ikely pleaded guilty, or have been found guilty after
trial, even if his trial counsel had advised him that pleading
guilty would result in waiver of his appeal of the suppression
i ssues. See United States v. N no, 878 F.2d 101, 105 (3d Gr.
1989). As Petitioner was not prejudiced by trial counsel’s failure
to advise himof the waiver, his ineffectiveness claimnust fail.
See Strickland v. Washington, 466 U S. 674, 687-96 (1984).

® Despite his concession that clainms G H |, J, K L, and M
are procedurally barred in the state courts, Petitioner argues that
the Court should stay his exhausted clains until he exhausts his
remaining clains in the state courts, at which point the Court may
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Moreover, Petitioner has not alleged, nor would the state court

likely find, that any of the three exceptions to the PCRA statute

of limtations apply in this instance. | d. Accordi ngly,
Petitioner has procedurally defaulted clains G H |, J, K L, and
M

Where a state prisoner has procedural ly defaulted his federal

clains in state court, federal habeas review of the clains is

consider the nerits of all the clains set forth in his Petition.
The United States Court of Appeals for the Third Grcuit has
aut hori zed habeas courts to enploy such a procedure in situations
where the court is confronted with a mxed petition, i.e., a
petition that contains both exhausted and unexhausted cl ains.
Crews v. Horn, 360 F.3d 146, 154 (3d Cir. 2004). However, if the
unexhausted clains are procedurally barred in the state courts, the
petition is not a mxed petition. Toulson v. Beyer, 987 F.3d 984,
987 (3d Gir. 1993). In such an instance, “[t]he district court may
not go to the nmerits of the barred clainms, but nust decide the
merits of the clains that are exhausted and not barred.” Id.
(citation omtted).

* Section 9545(b) (1) provides, in pertinent part:

Any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the
j udgnment becones final, unless the petition all eges and petitioner
proves that:

(1) the failure to raise such a claim previously was the
result of interference by government officials wth the
presentation of the claimin violation of the Constitution or |aws
of the United States;

(1i) the facts upon which the claimis predicated were unknown
to the petitioner and could not have been ascertained by the
exerci se of due diligence; or

(i) the right asserted is a constitutional right that was
recogni zed by the Suprene Court of Pennsylvania after the tine
period provided in this section and has been held by that court to
apply retroactively.

42 Pa. Cons. Stat. 8§ 9545(b)(1).
10



barred “unl ess the prisoner can denonstrate cause for the default
and actual prejudice as a result of the violation of federal |aw,
or denonstrate that failure to consider the clainms will result in
a fundanental m scarriage of justice.” Coleman, 501 U S. at 750.
The Magistrate Judge concluded that Petitioner failed to
denonstrate cause and actual prejudice or a fundanental m scarri age
of justice because of actual innocence. Petitioner objects to the
Magi strate Judge’ s findings, arguing that he has established both
bases for excusing procedural default.

A denonstration of cause sufficient to survive di sm ssal “nust
ordinarily turn on whether the prisoner can show that sone
obj ective factor external to the defense i npeded counsel’s efforts

to comply with the state’s procedural rule.” Caswell v. Ryan, 953

F.2d 853, 862 (3d Cir. 1992). Petitioner appears to assert that
the procedural default of his clains resulted from PCRA counsel’s
failure to amend the PCRA petition, as Petitioner requested, to
include claime G H |, J, K L, and M Counsel’s ineffectiveness
infailing to properly preserve a claimfor state-court revieww ||

suffice as <cause, but only if that ineffectiveness itself

constitutes an independent constitutional claim Edwards V.
Carpenter, 529 U S. 446, 451 (2000). | neffective assistance of

PCRA counsel does not, however, constitute an independent
constitutional claim because Petitioner had no Sixth Amendnent

right to counsel on his PCRA appeal. Cistin v. Brennan, 281 F.3d
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404, 420 (3d Gr. 2002). Petitioner has failed, therefore, to
sufficiently denonstrate cause for the procedural default of clains
G H I, J, K L, and M?®

To excuse procedural default on the basis of a fundanental
m scarriage of justice, a habeas petitioner must show that “a

constitutional violation has probably resulted in the conviction of

one who is actually innocent.” Mirray v. Carrier, 477 U S. 478,
496 (1986). To establish the requisite probability, the petitioner
must show that, in light of new evidence, it is nore |ikely than
not that no reasonable juror would have convicted him Schlup v.
Delo, 513 U. S. 298, 329 (1995). Petitioner nust “support his
all egation of constitutional error with new reliable evidence -
whether it be exculpatory scientific evidence, trustworthy
eyew tness accounts or critical physical evidence - that was not
presented at trial.” [d. at 324. Petitioner does not offer any
new evi dence, nmuch less reliable new evidence, in support of his
actual innocence claim The Court concludes, therefore, that
Petitioner has failed to denonstrate a fundanental m scarriage of
justice sufficient to overcone the procedural default of clains G
H I, J, K L, and M Accordingly, the Court is precluded from

considering the nerits of these clains.

SBecause the Court concludes that Petitioner has failed to
establish cause, it need not address the issue of whether
Petitioner has established prejudice.

12



C. Petitioner’s Remaining d ains

The Court has considered the nerits of Petitioner’s renaining
cl ai ns. The instant Petition was filed pursuant to 28 U S.C. 8§
2254, which allows federal courts to grant habeas corpus relief to
prisoners “in custody pursuant to the judgnent of a State court
only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.” 28
US CA 8 2254(a). Since it was filed after April 24, 1996, the
Petition is governed by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA’), P.L. 104-132, 110 Stat. 1214. See

Lindh v. Mirphy, 521 U.S. 320, 326-27 (1997). Section 2254(d) (1),

as anmended by AEDPA, provides:

An application for a wit of habeas corpus on
behalf of a person in custody pursuant to the
judgnent of a State court shall not be granted with
respect to any claim that was adjudicated on the
merits in State court proceedings unless the
adj udi cation of the claim

(1) resulted in a decision that was contrary
to, or involved an unreasonable application
of, ~clearly established Federal Iaw, as
determ ned by the Suprenme Court of the United
States; or

(2) resulted in a decision that was based on
an unreasonabl e determ nation of the facts in
light of the evidence presented in the State
court proceeding.
28 U S.C. A 8 2254(d)(1).
Under the AEDPA, a state court’s | egal determ nations may only

be tested against “clearly established Federal |aw, as determ ned
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by the Suprene Court of the United States.” 28 U S.CA 8§
2254(d)(1). This phrase refers to the “hol di ngs, as opposed to the
dicta” of the United States Suprene Court’s decisions as of the

time of the rel evant state court decision. WIllians v. Taylor, 529

U S 362, 412 (2000). Courts ook to principles outlined in Teague
v. Lane, 489 U.S. 288 (1989), to determ ne whether arule of lawis
clearly established for habeas purposes. Wllians, 529 U S. at
379-80, 412. “[Whatever would qualify as an old rule under [the
Court’s] Teaque jurisprudence will constitute clearly established
Federal |aw,” except that the source of that clearly established
lawis restricted to the United States Suprenme Court. [1d. at 412.

To apply the AEDPA st andards to pure questions of | aw or m xed
guestions of law and fact, federal habeas courts initially nust
det erm ne whet her the state court deci sion regardi ng each cl ai mwas
contrary to clearly established Suprene Court precedent. Werts v.
Vaughn, 228 F.3d 178, 197 (3d Gr. 2000). A state court decision
may be contrary to clearly established federal | aw as determ ned by
the United States Suprene Court in two ways. WlIllians, 529 U S. at
405. First, a state court decision is contrary to Suprene Court
precedent where the court applies a rule that contradicts the
governing law set forth in United States Suprene Court cases. |d.
Alternatively, a state court decision is contrary to Suprene Court
precedent where the state court confronts a case with facts that

are materially indistinguishable from a relevant United States
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Suprene Court precedent and arrives at an opposite result. 1d. at
406. If relevant United States Suprene Court precedent requires an
outcone contrary to that reached by the state court, then the court

may grant habeas relief at this juncture. Matteo v. Superintendent

S.Cl. Albion, 171 F. 3d 877, 890 (3d G r. 1999).

If the state court decision is not contrary to precedent, the
court nust eval uate whether the state court decision was based on
an unreasonabl e application of Suprene Court precedent. Id. A
state court decision can involve an “unreasonabl e application” of
Suprene Court precedent if the state court identifies the correct
governing legal rule but unreasonably applies it to the facts of
the particular state prisoner’s case. Wllians, 529 U. S. at 407.
A state court determnation also may be set aside under this
standard if the court unreasonably refuses to extend the governing
I egal principle to a context in which the principle should control
or unreasonably extends the principle to a new context where it

shoul d not apply. Randass v. Angelone, 530 U S. 156, 166 (2000);

Wllianms, 529 U. S. at 407.

To grant a habeas corpus wit under the unreasonable
application prong, the federal court nust determ ne that the state
court’s application of clearly established federal I|aw was
obj ectively unreasonable. WIllians, 529 U S. at 409; Wrts, 228
F.3d at 197. A federal court cannot grant habeas corpus sinply by

concluding inits independent judgnent that the state court applied
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clearly established federal |aw erroneously or incorrectly; nere
di sagreenent with a state court’s conclusions is insufficient to
justify relief. Wllianms, 529 U S. at 411; Mitteo, 171 F.3d at
891. In determ ning whether the state court’s application of the
Suprene Court precedent is objectively unreasonabl e, habeas courts
may consi der the decisions of inferior federal courts. Mtteo, 171
F.3d at 890.

Section 2254 further mandates hei ghtened deference to state
court factual determnations by inposing a presunption of
correctness. 28 U.S.C.A 8§ 2254(e)(1). The presunption of
correctness is rebuttable only through clear and convincing
evidence. |d. dCear and convincing evidence is evidence that is
“so clear, direct, weighty and convincing as to enable the jury to
conme to a clear conviction, w thout hesitancy, of the truth of the

precise facts inissue.” United States Fire Ins. Co. v. Royal Ins.

Co., 759 F.2d 306, 309 (3d Cir. 1985).

The district court may only grant relief on a habeas claim
involving state court factual findings where the state court’s
deci sion “was based on an unreasonabl e determ nation of the facts
in light of the evidence presented in the State court proceeding.”

28 U S.C. A 8 2254 (d)(2); see Weaver v. Bowersox, 241 F.3d 1024,

1030 (8th G r. 2001); Watson v. Artuz, No. 99C v. 1364(SAS), 1999 W
1075973, at *3 (S.D.N. Y. Nov. 30, 1999) (listing cases). The

district court nust conclude that the state court’s determ nati on
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of the facts was objectively unreasonable in |light of the evidence
available to the state court. Waver, 241 F.3d at 1030 (citing

Wllianms, 529 U. S. at 409); Torres v. Prunty, 223 F.3d 1103, 1107-

08 (9th Gr. 2000); see also Watson, 1999 WL 1075973, at *3. Mere

di sagreenent with the state court’s determnation, or even
erroneous factfinding, isinsufficient togrant relief if the court
acted reasonably. Waver, 241 F.3d at 1030.

Al t hough alleged separately, clains D, E,  and F in the
Petition set forth the single issue of whether trial counsel was
ineffective for failing to <challenge the voluntariness of

Petitoner’s guilty plea. In Strickland v. Washi ngton, 466 U.S. 668

(1984), the United States Suprene Court held that crimnal
def endants have a Sixth Anmendnent right to “reasonably effective”
| egal assistance, id. at 687, and set forth a two-prong test for
determ ning ineffective assistance of counsel. A defendant first
must show t hat counsel’s performance was so deficient that it fel

bel ow an objective standard of reasonabl eness under prevailing

professional norns. Strickland, 466 U.S. at 688. “This requires

showi ng that counsel nmade errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed by the Sixth Amendnent.”
Id. at 687. “In evaluating counsel’s performance, [the Court is]
“highly deferential’ and ‘indulge[s] a strong presunption’ that,
under the circunstances, counsel’s challenged actions ‘mght be

considered sound . . . strategy,’” Buehl v. Vaughn, 166 F.3d 163,
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169 (3d Cir. 1999)(quoting Strickland, 466 U.S. at 689). “Because

counsel is afforded a wide range within which to nake decisions
wi t hout fear of judicial second-guessing, [] it is ‘only the rare
claimof ineffectiveness of counsel that should succeed under the
properly deferential standard to be applied in scrutinizing

counsel’s performance.’”” 1d. (citing United States v. Gay, 878

F.2d 702, 711 (3d Cr. 1989)).
| f a def endant shows that counsel’s performance was defi ci ent,
he then nust show that the deficient performance prejudiced the

defense. Strickland, 466 U S. at 687. “This requires show ng that

counsel’s errors were so serious as to deprive the defendant of a
fair trial, a trial whose results is reliable.” 1d. Defendant
must show that “there is a reasonable probability that, but for
counsel ' s unprof essional errors, the result of the proceedi ng woul d
have been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” 1d. at 694.
In rejecting clains D, E, and F on collateral review, the
Pennsyl vani a Superior Court noted that Petitioner had signed a
witten guilty plea colloquy that “fully informed [him of all of

the rights he was surrendering, including his right to a jury or

bench trial, and the presunption of innocence.” Commonwealth v.
Sutton, No. 987 EDA 2002, slip op. at 9 (Pa. Super. Ct. July 18,
2003). The court also found that the prosecutor had provided a

sufficient factual basis for the plea, based on the follow ng
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excerpt fromthe guilty plea hearing:

THE COURT: . . . Let's hear the facts of the case
pl ease.

MR. PINE: On August 20, [1996], at approximately 12:40
PM at 141 Hi gh Street, Phoenixville, defendant, age 22,
entered Rogal as’ Grocery Store and repeatedly assaulted
Annie Rogala, age 69, with his fists and feet and
demanded noney. Def endant took noney and food stanps
fromthe cash register. Wile Annie Rogala tried to get
up, defendant punched and ki cked her again.

When Joe Rogala cane into the store, age 73, the
def endant repeatedly assaulted him by punching him
Annie Rogala retreated into the house, and he ordered
her to get nore noney to give to the defendant in order
for the defendant to stop the assault on Joe Rogal a.

Both victins had serious bodily injury and required
extensive foll owup treatnent.

When the defendant finally left, he threatened to
shoot themand burn themout if they called the police.
Id. at 9-10(quoting 4/10/97 N.T. at 3).
This ruling by the Pennsylvania Superior Court is neither
contrary to, nor an unreasonable application of, federal law. In

Boykin v. Al abama, 395 U. S. 238 (1969), the United States Suprene

Court held that the Due Process Cl ause of the Fourteenth Amendnent
requires that a gquilty plea be entered intelligently and
voluntarily. [d. at 242-43. Before pleading guilty, a crimna
def endant shoul d be advised of “all of his constitutional rights
and protections, including the privilege agai nst conpul sory self-
incrimnation, guaranteed by the Fifth Amendnent, the right to

trial by jury, and the right to confront one’s accusers.” Hll v.
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Beyer, 62 F.3d 474, 480 (3d Cir. 1995)(citing Boykin, 295 U S. at

243). “The failure to specifically articulate Boykin rights,
however, is not dispositive if the circunstances otherw se
establish that the plea was constitutionally acceptable.” 1d. at
481.

In this case, Petitioner executed an extensive witten guilty
pl ea colloquy that fully advised hi mof his constitutional rights,
i ncluding the privil ege agai nst compul sory self-incrimnation, the
right to trial by jury, and the right to confront his accusers.
Furthernore, Petitioner acknow edged in open court that he had
reviewed the guilty plea colloquy formwith his attorney, that his
attorney had answered all of his questions concerning the form and

that he had personally signed or initialed the formon each page.

(4/10/97 N.T. at 8-9); see Blackledge v. Allison, 431 U S. 63, 74
(1977) (noting that a defendant’s “decl arations in open court carry
a strong presunption of verity”). Moreover, although due process
does not require an on-the-record devel opnent of the factual basis

supporting a guilty plea, Meyers v. Gllis, 93 F.3d 1147, 1148 (3d

Cr. 1996), the record fairly supports the Pennsylvania Superior
Court’s finding that the factual basis was established before entry
of Petitioner’s guilty plea. As the circunstances of Petitioner’s
guilty plea establish that his plea was constitutionally
accept abl e, any objections raised by trial counsel woul d have been

meritless. It is well-settled that “there can be no Sixth
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Amendnent deprivation of effective counsel based on an attorney’s

failure toraise a meritless argunent.” United States v. Sanders,

165 F.3d 248, 253 (3d Cir. 1999). Accordingly, the Court declines
to grant habeas relief with respect to clains D, E, and F.
' V. CONCLUSI ON

Fol l owi ng a de novo review of the Petition and the Magi strate
Judge’s Report and Recommendation, the Court overrules all of
Petitioner’s objections, adopts the Magistrate Judge’'s Report and
Recommendati on, and denies the Petition. An appropriate Order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHAWN SUTTON ClVIL ACTI ON
V.
FRANK D. G LLIS, et al. No. 04-147
ORDER
AND NOW this day of July, 2004, wupon careful and

i ndependent consi deration of the Petition for Wit of Habeas Corpus
pursuant to 28 U S.C. 8§ 2254 (Doc. No. 1) and all attendant and
responsive briefing, and after review of the Report and
Recomendation of the United States Mgistrate Judge Thonas J.
Reuter, and in consideration of Petitioner’s Objections to the
Magi strate Judge’ s Report and Recommendati on, and t he Record before
the Court, IT IS HEREBY ORDERED t hat :
1. Petitioner’s Objections to the Report and Recommendati on
are OVERRULED;
2. The Report and Recommendation is APPROVED and ADOPTED
3. The Petition for Wit of Habeas Corpus filed pursuant to
28 U.S.C. §8 2254 i s DEN ED;
4. As Petitioner has failed to nake a substantial show ng of
the denial of a constitutional right, there is no basis
for the issuance of a certificate of appealability

pursuant to 28 U. S.C. 8§ 2253(c)(2); and



5.

The d erk shal

CLOSE this case statistically.

BY THE COURT:

John R Padova, J.



