I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY S. FORD, : ClVIL ACTI ON
Petiti oner, :
V.

ROXI NA RUMLEY, et al., :
Respondent s. : No. 03-4236

VEMORANDUM AND ORDER

J. M KELLY, J. JULY , 2004
Presently before the Court are the Report and Recommendati on
of United States Magistrate Judge Diane M Wl sh reconmendi ng
that the Petition for Wit of Habeas Corpus filed pursuant to 28
US C 8§ 2254 by pro se Petitioner Jeffrey S. Ford
(“Petitioner”), who is incarcerated at the State Correctional
Institution in Chester, Pennsylvania, be denied and di sm ssed,
and Petitioner’s objections thereto. For the follow ng reasons,
this Court OVERRULES Petitioner’s objections, APPROVES and ADOPTS
Magi strate Judge Wl sh’s Report and Recomrendati on, and DEN ES

Petitioner’s habeas petition.

. BACKGROUND

Petitioner was convicted of nmurder in the first degree and
possession of an instrunment of crinme followng a bench trial
before the Honorable Mchael R Stiles of the Court of Common

Pl eas of Phil adel phia. See Conmmonwealth v. Ford, No. 1418 Phil a.

1990, slip op. at 1 (Pa. Super. C., My 21, 1991). Petitioner



was sentenced to life in prison for the nurder conviction and,
foll ow ng the denial of post-verdict notions, he was sentenced to
a concurrent termof two-and-a-half to five years in prison for

t he weapon offense. See id.

Represented by new counsel, Petitioner filed a direct appeal
to the Superior Court of Pennsylvania, and on May 21, 1991, the
Superior Court found Petitioner’s clains without nmerit and
affirnmed the judgnent of sentence. See id. at 10. The Suprene
Court of Pennsylvania denied Petitioner’s request for allowance

of appeal on January 14, 1992. See Commpnwealth v. Ford, 602

A 2d 856 (Pa. 1992) (table).
On Decenber 28, 1996, Petitioner filed a pro se petition
pursuant to Pennsylvania s Post Conviction Relief Act (“PCRA"),

42 Pa. Cons. Stat. 88 9541-46. See Commpnwealth v. Ford, No.

2387 EDA 1999, slip op. at 2 (Pa. Super. C., Apr. 2, 2002).
Fol | owi ng the appoi ntnment of counsel, counsel filed an anended
PCRA petition which was subsequently denied by the PCRA Court.
See id. at 2-3. On April 2, 2002, the Superior Court affirmed
the PCRA Court’s denial of the petition. See id. at 6. The

Suprenme Court of Pennsyl vania deni ed all owance of appeal on July

1, 2003. See Commonwealth v. Ford, 828 A 2d 349 (Pa. 2003)
(table).

Petitioner filed his Petition for Wit of Habeas Corpus with



this Court on August 27, 2003.' On Septenber 5, 2003, this Court
referred the matter to Magi strate Judge Welsh for a Report and
Reconmendat i on

Petitioner alleged in his habeas petition before this Court
the followi ng grounds for relief: (1) the prosecution failed to
di sclose to Petitioner evidence favorable to Petitioner’s
defense; (2) ineffective assistance of appellate counsel in
failing to raise the issue of trial counsel’s ineffective
assistance in “failing to insure a proper jury waiver colloquy;”
(3) ineffective assistance of trial counsel “for failing to
introduce the [victims] propensity for violence;” and (4)
i neffective assistance of appellate counsel in failing to raise
the issue of trial counsel’s ineffective assistance “for
produci ng a character w tness who had been convicted of a violent
crime before the [trial court] and for failing to object to the
Commonweal th calling police officers as negative character
W tnesses.” (See Hab. Pet., 1Y 12(A)-(D).)

The Comonweal th (“Respondent”) filed a response arguing
that Petitioner’s first claimis procedurally defaulted and, in

any event, without nerit. Respondent al so argued that

! Previously, on July 28, 2003, this Court ordered the
Clerk of Court to furnish Petitioner with current forns for
filing a petition pursuant to 28 U. S.C. 8§ 2254 and further
ordered Petitioner to conplete and return those forns to the
Clerk of Court within thirty days to avoid dism ssal of the
action.



Petitioner’s second, third and fourth clains are not cognizable
and without nerit. (See Resp. to Hab. Pet. at 12-27.)

Magi strate Judge Wl sh filed a Report and Recomrendati on
recommendi ng that Petitioner’s habeas petition be denied and
dismssed. Prelimnarily, Mgistrate Judge Wl sh determ ned that
Petitioner’s second, third and fourth clains, to the extent that
they allege errors by the state court during post-conviction
proceedi ngs, are inappropriate grounds for federal habeas relief.
(See Report and Recommendation at 4.) Magistrate Judge Wl sh
then determ ned that Petitioner’s first claimwas procedurally
defaulted and, further, that Petitioner failed to neet the
appl i cabl e standards for excuse of the underlying default such
that this Court could consider the nerits of that defaulted
claim (See id. at 9.) Finally, Magistrate Judge Wl sh revi ewed
each of the second, third and fourth clains on the nerits, and
determ ned that Petitioner failed to neet his burden for relief
on each of these clains. (See id. at 12-21.)

In accordance with this Court’s grant of an extension of
time, Petitioner filed his objections to Magistrate Judge Wl sh’'s
Report and Reconmmendati on. W address Petitioner’s objections

bel ow.

1. DI SCUSSI ON

This Court reviews de novo those portions of the Magistrate




Judge’ s Report and Reconmendation to which specific objections
have been made. 28 U . S.C. 8 636(b)(1)(C; Fed. R Cv. P. 72(b).
Petitioner’s objections to Magistrate Judge Wl sh’s Report
and Recomendation essentially recite the very argunents set
forth in his habeas petition, and include the follow ng
argunments, that: (1) the prosecution’s failure to disclose
evi dence favorable to Petitioner’s defense is not procedurally
defaulted; (2) appellate counsel was ineffective for failing to
raise the issue of trial counsel’s ineffective assistance in
“failing to insure a proper jury waiver colloquy;” (3) trial
counsel was ineffective “for failure to introduce the [victimn s]
propensity for violence;” and (4) appellate counsel was
ineffective for failing to raise the issue of trial counsel’s
i neffectiveness “for producing a character w tness who had been
convicted of a violent crinme before the [trial court] and for
failing to object to the Coomonwealth calling police officers as
negative character witnesses.” (See Pet.’s bj., 11 (A -(D)
(unpaginated).) Wiile we find that Magi strate Judge Wl sh’s
wel | -reasoned Report and Recomrendati on provi des a thorough
anal ysis of each of Petitioner’s alleged grounds for habeas

relief, we neverthel ess address de novo each of Petitioner’s

objections to the Report and Recommendati on bel ow.



A Claimof Prosecution’s Failure to Disclose Evidence

Petitioner objects to Magistrate Judge Welsh’s determ nation
that his claimregarding the prosecution’s alleged failure to
di sclose to Petitioner evidence that was favorable to his defense
is procedurally defaulted. Specifically, Petitioner alleges as
his ground for relief that “nmedical records which included
excul patory evidence of the victims health conditions prior to
and during his hospital stay included pre-existing factors that
contributed to the actual dem se. Thus breaking the direct chain
of causation attributed to the petitioner.” (Pet.’s Qoj., 1
1 (A (unpaginated).)

By Petitioner’s own adm ssion, this ground for relief was
never presented to the state courts for review. Petitioner’s
stated reason for not having presented this ground in the state
courts is as follows: “Petitioned state court for subpoena of
medi cal records never answered, court granted investigator did no
work, hired two investigators kept ny famlies noney no work.”
(Hab. Pet., ¥ 13.)

A state prisoner nust first exhaust the renedi es avail able
to himin the state courts before obtaining federal habeas review
of his conviction. 28 U S. C. 8§ 2254(b)(1)(A). State prisoners
must give the state courts one full opportunity to resolve any
constitutional issues by invoking one conplete round of the

State’s established appellate review process. O Sullivan v.




Boerckel, 526 U.S. 838, 845 (1999). Requiring exhaustion of
state renedi es “addresses federalismand comty concerns by
affording the state courts a neani ngful opportunity to consider
all egations of legal error without interference fromthe federal

judiciary.” Coady v. Vaughn, 251 F.3d 480, 488 (3d Cr. 2001)

(itnternal quotations omtted). The exhaustion rule “should be
strictly adhered to because it expresses respect for our dual

judicial system” Caswell v. Ryan, 953 F.2d 853, 857 (3d Cr

1992). The burden rests with the habeas petitioner to prove

exhaustion of all avail able state renedies. Lanbert v.

Bl ackwel I, 134 F.3d 506, 513 (3d Cr. 1997).

In this case, it appears that Petitioner has failed to
present his first claimto the Pennsylvania state courts on
di rect appeal or during post-conviction proceedings. See, e.q.

Commonweal th v. Ford, No. 1418 Phila. 1990, slip op. at 1 (direct

appeal ); Commopnwealth v. Ford, No. 2387 EDA 1999, slip op. at 3-4

(PCRA appeal ). Indeed, Petitioner acknow edges his failure to
exhaust this first claimon his habeas petition. (See Hab. Pet.,
1 13.) Thus, the Pennsylvania courts did not have one ful
opportunity to resolve Petitioner’s first claimduring one

conplete round of the State's established appellate review

process. See O Sullivan, 526 U. S. at 844-45. The failure to
fairly present federal clainms in state court, where no state

remedy remains avail able, “bars the consideration of those clains



in federal court by neans of habeas corpus because they have been

procedurally defaulted.” Cistin v. Brennan, 281 F.3d 404, 410

(3d Gr. 2002).
The United States Suprene Court has expl ai ned the exceptions
to the procedural default rule:

In all cases in which a state prisoner has defaul ted
his federal clains in state court[,] . . . federa
habeas review of the clains is barred unless the

pri soner can denonstrate cause for the default and
actual prejudice as a result of the alleged violation
of federal law, or denonstrate that failure to consider
the clains will result in a fundanmental m scarriage of
justi ce.

Col eman v. Thonpson, 501 U. S. 722, 750 (1991). To satisfy the

cause and prejudice requirenent, “a petitioner nust denonstrate
sonme objective factor external to the defense that prevented
conpliance with the state’s procedural requirenments.” 1d. at
753. The “cause” alleged nmust be “something that cannot fairly
be attributed to” the petitioner. |d.

In the alternative, a petitioner nmust show that failure to
review the federal habeas claimw Il result in a “mscarriage of

justice.” Werts v. Vaughn, 228 F.3d 178, 193 (3d G r. 2000).

“CGenerally, this exception will apply only in extraordinary
cases, i.e., where a constitutional violation has probably
resulted in the conviction of one who is actually innocent.” |d.

(internal quotations omtted). To show a fundanental m scarriage
of justice, a petitioner nust denonstrate that he is actually

i nnocent of the crinme by presenting new evidence of innocence.

8



Keller v. Larkins, 251 F.3d 408, 415-16 (3d Cr. 2001).

Here, Petitioner has procedurally defaulted on his first
ground for habeas relief. Petitioner no |onger has a renedy by
whi ch the state courts could consider this claim it appearing
that he is barred fromraising it in a second PCRA petition. See
42 Pa. Cons. Stat. 8 9545(b)(1). Specifically, Petitioner’s
j udgnment of conviction becane final in 1992 and his PCRA petition
woul d now be tine-barred under the PCRA's one-year tine limt on
filing petitions. See id. Thus, to be excused fromthe
procedural default bar to review of the nerits of this claim
Petitioner nust denonstrate that he neets the “cause and
prejudi ce” or “fundanental m scarriage of justice” standard set
forth above.

We find that Petitioner has failed to neet either burden.

In his habeas petition, Petitioner clains that the state court
did not did not grant a “subpoena for nedical records” and that
the “court granted investigator did no work.” (Hab. Pet., T 13.)
W find, however, that neither of these all eged reasons prevented
Petitioner frompresenting this claimto the state courts, as
denonstrated by the fact that Petitioner was able to present this
very claimto this Court in his habeas petition w thout the sane
medi cal records Petitioner now clains to have required to present
this claimin the first instance.

Petitioner objects to the Report and Recommendati on,



al l eging that he does neet the “cause and prejudice” or
“fundanental m scarriage” exceptions to the procedural default
rule by reciting simlar reasons already asserted in the habeas
petition. Specifically, Petitioner states that his request for
“a court seal ed subpoena to conply with hospital records request”
was deni ed by “President PCRA Judge Bonavittacola.” (Pet.’s
Qj., TI1I(A (unpaginated).) To the extent that Petitioner is
referring to infirmties in the state collateral proceedings,

t hose proceedings do not enter into the habeas cal cul ati on.

Hassine v. Zinmerman, 160 F.3d 941, 954 (3d Cir. 1998). “dains

attacking a state court’s application of post-conviction
procedures do not state a basis for a federal claimunder 28

US C 8§ 2254.” Terry v. Gllis, 93 F. Supp. 2d 603, 614 (E. D

Pa. 2000). Thus, to the extent that Petitioner is objecting to
the Report and Recommendati on based on events that occurred in
the state collateral proceedings, we do not address these

al | egati ons on habeas review.

O fering no other reason for why he should be excused from
the procedural default bar fromreview, we find that Petitioner
additionally fails to neet the “fundanental m scarriage of
justice” criteria for review Accordingly, this Court
i ndependently finds that Petitioner’s first ground for habeas
relief is procedurally defaulted and barred fromreview by this

Court.
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B. Clainms for Ineffectiveness of Counsel

Petitioner’s remaining second, third and fourth grounds for
relief involve clains for ineffectiveness of counsel.? Those
grounds will be addressed below in turn, to the extent that
Petitioner’s clains do not allege ineffective assistance of PCRA
counsel, as such clains are not cognizable in a federal habeas
petition. See 28 U S.C. 8 2254(i) (“The ineffectiveness or
i nconpet ence of counsel during Federal or State collateral post-
convi ction proceedings shall not be a ground for relief in a
proceedi ng arising under section 2254.”). Thus, we discuss only
the nerits of Petitioner’s clainms for ineffectiveness of counsel
at trial and direct appeal. Petitioner is entitled to habeas
relief if he can establish that counsel’s ineffectiveness
resulted in sone harmor prejudice, the famliar standard set

forth in Strickland v. Washington, 466 U S. 668 (1984), which

standard has been explained in detail in Magistrate Judge Wl sh’'s
Report and Reconmendation and will not be repeated here. (See
Report and Recommendation at 12-14.) W address each claimin

turn.

2 In this case, Petitioner has invoked one conplete round
of the State’s established appell ate review process wth regard
to his remaining second, third and fourth grounds for habeas
relief. (See Hab. Pet. 1Y 12(B)-(D).) See also, Commonwealth v.
Ford, No. 1418 Phila. 1990, slip op. (direct appeal);
Commonweal th v. Ford, No. 2387 EDA 1999, slip op. (PCRA appeal).

11



1. Jury Wi ver Col |l oquy

Petitioner’s objection to the Report and Reconmendati on
as to his second ground for relief provides: “This claimis
cogni zabl e for the soul [sic] reason if no other that, although
an extensive colloquy was rendered by the trial judge . . . it
was absent the nost inportant ingredient which was any
expl anation of an aggravating circunstance, which the death
penalty charge in and of itself was hinged on for the waiver to
be given.” (Pet.’s Obj., 1 11(B) (unpaginated).)

The United States Court of Appeals for the Third
Crcuit has previously addressed this issue in an case with facts
anal ogous to this, where a habeas petitioner argued that waiver
of a federal constitutional right to a jury trial, when induced
by the prosecution’s pledge not to pursue the death penalty,

vi ol ates due process. Parrish v. Fulconer, 150 F. 3d 326, 328 (3d

Cr. 1998). The Third Grcuit disagreed with that petitioner,
finding that the applicable standard remai ns whet her the waiver
represents a voluntary and intelligent choice anong the
alternative courses of action open to the defendant. See id.
Petitioner’s objection does not allege that the trial
court’s jury waiver colloquy was an involuntary or unknow ng
choice. Petitioner also does not allege that the Commonweal t h
t hreat ened prosecution on a charge not justified by the evidence,

or threatened a nore onerous penalty than indicated by the facts

12



for the purpose of obtaining an unfair advantage in negotiating
wth Petitioner’s counsel. See id. Indeed, Petitioner

acknow edged during the colloquy that he was voluntarily and
intelligently waiving his right to a jury trial. (See Resp. to
Hab. Pet., Ex. C Tr. 12/13/88 at 4-14.) Moreover, Petitioner
concedes, in his objection to the Report and Recommendati on, that
the trial judge rendered an “extensive colloquy.” Thus,
Petitioner has failed to denonstrate that trial counsel’s

assi stance was ineffective by failing to insure a proper jury

wai ver col l oquy, or that appellate counsel was ineffective for

failing to raise a neritless claim

2. Victims Aleged Propensity for Violence

The nature of Petitioner’s specific objection to the
Magi strate Judge’s finding on his third ground for habeas relief
is not entirely clear. Petitioner states, in relevant part: “a
petitioner is entitled to habeas relief only if it can be
est abl i shed that the constitutional error had ‘substantial and
injurious effect or influence in determning the jury’'s
verdict.”” (Pet.’s j., T 11(C (unpaginated).) W construe
Petitioner’s objection as alleging that trial counsel was
ineffective for failing to introduce the victims propensity for
viol ence. (See Hab. Pet., 12(C).)

Under Pennsylvania law, “[a] victims propensity for

13



violence is adm ssible to corroborate the defendant’s know edge
of the victims violent character and show that the defendant
acted in self-defense or to prove that the victimwas the

aggressor.” Comonwealth v. Anps, 284 A 2d 748 (Pa. 1971). The

Superior Court, on direct appeal of Petitioner’s crimnal
conviction, determned that Petitioner “did not produce any
evi dence establishing self-defense or that the victimwas the

aggressor.” See Commonwealth v. Ford, No. 1418 Phila. 1990, slip

op. at 8 (“Throughout the trial, appellant asserted that there
was a struggle and that the victimaccidentally shot hinself.
Appel I ant deni ed any and all responsibility for the shooting.”)
The Superior Court also determned that even if the victims
crimnal record existed, it would not have been adm ssible. 1d.

(citing Commonwealth v. Rivers, 557 A.2d 5 (Pa. Super. C

1989)). Since it is not the province of a federal habeas court
to reexam ne state-court determi nations on state law, this Court

must defer to the state court regarding its conclusions on state

| aw i ssues. See Estelle v. McGQiire, 502 U S. 62, 67-68 (1991).
Because evidence of the victims propensity for violence would
not have been adm ssi bl e under Pennsylvania law, trial counsel’s
failure to introduce the victims propensity for violence did not

constitute ineffective assi stance of trial counsel.

14



3. Character Wtnesses

The nature of Petitioner’s objection to the Magistrate
Judge’s finding on his fourth ground for habeas relief is also
uncl ear, except that the title of the objection seens to allege
i neffectiveness of trial counsel “for producing a character
W tness who had been convicted of a violent crinme before the
[trial court] and for failing to object to the Commonweal t h
calling police officers as negative character w tnesses.” (See
Pet.’s Qbj., T 11 (D) (unpaginated).)
According to the Superior Court’s findings:
At trial the defense offered five character w tnesses.
A friend, Ms. Nurkuhert, and the defendant’s nother,
Dorothy Ford took the witness stand. Ceorge Coverdal e
and Cerri Brooks, and David Ford testified via
stipulations. Judge Stiles imediately inforned the
parti es that Coverdal e had previously appeared before
him but, that he would not consider that fact in

wei ghi ng Coverdal e’ s testinony.

See Commonweal th v. Ford, No. 2387 EDA 1999, slip op. at 5

(adopting opinion of PCRA Court at 6). Prelimmnarily, the
Superior Court noted that a trial judge, acting as fact-finder,
is presuned capabl e of disregarding inproper or prejudicial
evidence. 1d. Further, the Superior Court noted that, under
Pennsyl vania |aw, “the testinony of the Comonweal th’s rebuttal

Wi t nesses regardi ng evidence of the defendant’s negative
character” was “relevant and adm ssible.” 1d. As previously

di scussed, this Court nust defer to the state court regarding its

conclusions on the state | aw i ssue of adm ssibility of evidence

15



under Pennsylvania | aw. Because the challenged testinony was
adm ssi bl e under Pennsyl vania |l aw, we cannot find that trial
counsel was ineffective for failing to object to the production

of such character w tnesses.

I11.  CONCLUSI ON

For the foregoing reasons, this Court OVERRULES Petitioner’s
obj ecti ons, and APPROVES and ADOPTS Magi strate Judge Wl sh’s
Report and Reconmmendation as supplenented by this Menorandum
Accordingly, Petitioner’'s Petition for Wit of Habeas Corpus is

DENI ED
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY S. FORD, : ClVIL ACTI ON
Petiti oner, :

V.

ROXI NA RUMLEY, et al ., :
Respondent s. : No. 03-4236

ORDER
AND NOW this day of July, 2004, upon careful and
i ndependent consi deration of the Petition for Wit of Habeas
Corpus filed by pro se Petitioner Jeffrey S. Ford (“Petitioner”)
(Doc. No. 3), United States Magistrate Judge Diane M Wl sh's
Report and Reconmendation (Doc. No. 12), and Petitioner’s
(bj ections thereto (Doc. No. 15), IT IS ORDERED that:

1. Petitioner’s (bjections to Magistrate Judge Wl sh’'s
Report and Reconmmendati on are OVERRULED

2. Magi strate Judge Wl sh’s Report and Recommendation is
APPROVED and ADOPTED as suppl enented by the foregoi ng
menor andum

3. Petitioner’s Petition for Wit of Habeas Corpus is
DENI ED.

4. Because Petitioner has failed to nake a substanti al
showi ng of the denial of a constitutional right, there
is no basis for the issuance of a certificate of
appeal ability.

BY THE COURT:

JAMES M3 RR KELLY, J.



