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Plaintiffs, Norman Zitomer and El i ssa Young, have brought this
action seeking a declaration that Defendants are responsible for
paynment of all delay damages and post-judgnent interest awarded in

Young v. Zitoner, et al., Philadel phia County Court of Common

Pl eas, March Term 1999, No. 1993 (“Young v. Zitoner”). Before the
Court are Defendants’ Mdtion for Summary Judgnment and Plaintiffs’
Motion for Partial Summary Judgnent. For the reasons which foll ow,
Plaintiffs’ Mdtion is granted and Defendants’ Mdtion is granted in
part and denied in part.
l. BACKGROUND

Norman Zitonmer is a physician who practices in Phil adel phia.
(2d Am Compl. T 1.) In 1996 he purchased nedical mal practice
i nsurance policy no. 547080 from The Medical Protective Conpany
(“MedPro”) with a term from July 7, 1996 to July 7, 1997 (the
“Policy”). (Defs.” Ex. B.) The Policy is an occurrence policy
whi ch provi des coverage in the anmount of $200, 000 per occurrence,
with a total annual aggregate limt of $600,000. (1d.) On March 15,

1999, Dr. Zitonmer and six other defendants were sued in the Court



of Common Pl eas of Phil adel phia County for nedical mal practice by
El i ssa Young, one of Dr. Zitomer’'s patients, for negligence that
occurred in April and May 1997, during the policy period. (PIs.

Ex. A.) M. Young alleged in her conplaint that, as a result of
the negligent care provided by the defendants, including Dr.
Zitomer, she suffered fromnultiple septic enboli and her | eft foot
was anput at ed. (ILd. 1Y 16, 30, 33, 34.) MedPro retained Kevin

Wight, Esquire to represent Zitonmer in Young v. Zitoner. (Defs.

Ex. C.) On October 1, 2001, five weeks prior to the Novenber 5,

2001 trial of Young v. Zitoner, MedPro sent a letter to Zitoner

encl osi ng a consent/ non-consent to settle form (ld.) The letter
notified Zitomer that he had the right to consult his own attorney,
at his own expense, regarding the case, and asked himto indicate
on the form whether he consented to MdPro entering into a
settlenment discussion if MedPro determned it to be reasonable to
do so. (ILd.) Defendants claimthat Zitoner did not consent to
settle. (Defs.” Statement of Undisp. Facts § 14.) Zi t omer
disputes this. (Pls. Resp. to Defs. Statenent of Undisp. Facts
14.)

Young Vv. Zitoner went to trial in Novenber 2001. A MedPro

cl ai ms representative approached Zitoner during the trial regarding
settlenment and clains that Zitoner did not give his consent to
settle. (Defs.” Ex. D.) Plaintiffs maintain that the clains

representative did not give Zitoner all of the information he



needed to make a decision about settlenment and did not ask himto
consent to settle. (Zitomer Dep. at 29, Aff Dep. at 43-44, 49-
50.) On Novenber 16, 2001, the jury returned a verdict in favor of
Young and against all defendants in the anobunt of $20, 800, 000

Young Vv. Zitoner, Corrected Oder (July 29, 2002). The jury

apportioned 60%of fault to Zitoner. (ld.) On July 29, 2002, the
trial court nolded the jury verdict to include an award of del ay
damages in the anmnount of $3,140,236.99 in accordance wth
Pennsyl vania Rule of Civil Procedure 238.! (ld.) Judgnent was
then entered as foll ows:

on the nolded verdict in favor of the
Plaintiff, Elissa L. Young, and against the
Def endants, Norman Zitonmer, MD., Mhamad
(Ahner) Kashif, MD., Allegheny University
Hospital s - Hahneman [sic] Division, Allegheny
United Hospitals, Inc., and All egheny Health,
Educati on and Research Foundation, jointly and
severally, in the sum of $24,210,236.99 and
agai nst the Defendant, Norman Zitoner, MD.,
to the extent of sixty (60% percent of the
causal liability apportioned by the jury in
the sum of $14, 526, 142. 19.

(Id.) On July 11, 2001, Wight filed a Petition to Reduce Security
for Purposes of Appeal, asking the court to reduce the anount of

security that had to be paid into the court for the appeal to act

Del ay danages are a formof prejudgnent interest governed by
Pennsyl vania Rul e of G vil Procedure 238, which provides that, "at
the request of the plaintiff in a civil action seeking nonetary
relief for bodily injury, death or property damages, damages for
del ay shall be added to the anmobunt of conpensatory damages awar ded
agai nst each defendant . . . found to be liable to the plaintiff in
the verdict . . . and shall becone part of the verdict. . . .” Pa.
R Cv. P. 238(a)(1).



as a supersedeas pursuant to Pennsylvania Rule of Appellate
Procedure 1731(a). (Defs.” Ex. F.) The Petition stated that
MedPro would “pay its share of the verdict, $200,000, plus its
proportionate share of delay damages . . . or $32,791.00, into
Court pending the appeal.” (Ld. ¥ 11.) On August 14, 2002,
Wight filed a notion seeking permssion to pay into court the
policy limts of the Policy ($200,000) and MedPro’s proportionate
share of del ay damages and post-judgnent interest as cal cul ated by
MedPro ($42,970.00). (Defs.’” Ex. G)

This action was filed in the Philadel phia County Court of
Common Pl eas on Septenber 30, 2002 and Young was nanmed as one of

the Defendants. On March 13, 2003, Young settled her mal practice

action agai nst the defendants in Young v. Zitoner inreturn for the
paynment of $551,435.00, the prom se of paynent of $2,501, 790.00
fromthe Medical Care Availability and Reduction of Error Fund (the
“MCARE Fund”), and the assignment of Zitonmer’'s rights against
MedPr o. (Defs.” Ex. 1.) Young executed a “Limted Rel ease”
pursuant to which she agreed not to satisfy any part of the

judgnent in Young v. Zitoner against the personal assets of any of

the defendants to that action, released the MCARE Fund of any
further obligation, retained her right to proceed against the
estate of the PHI CO Insurance Conpany pursuant to a previously
filed proof of claim and preserved her right to proceed in this

action agai nst MedPro “and to file and proceed with any other claim



def endant Zitonmer may have agai nst said i nsurance conpany.” (ld.)
Def endant s subsequently noved to realign Young as a Plaintiff in
this action. That notion was granted and Defendants renoved to
this Court on June 13, 2003.
1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. 1d.

A party seeking summary judgnent always bears the initia
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an

absence of evidence to support the non-noving party’s case.” 1d.



at 325. After the noving party has nmet its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R CGv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’ s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
The Court must view the evidence presented on the notion in the
I ight nost favorable to the opposing party. Anderson, 477 U.S. at
255. However, “[s]peculation, conclusory allegations, and nere
denials are insufficient to rai se genui ne i ssues of material fact.”

Boykins v. Lucent Technologies, Inc., 78 F. Supp. 2d 402, 407 (E. D

Pa. 2000). | ndeed, evidence introduced to defeat or support a
nmotion for summary judgnment nust be capabl e of being adm ssibl e at

trial. Callahan v. AEV, Inc., 182 F.3d 237, 252 n.11 (3d Grr.

1999) (citing Petruzzi's | GA Supermarkets, Inc. v. Darling-Del anware

Co., 998 F.2d 1224, 1234 n.9 (3d Gr. 1993)). “Were, as here,
cross-notions for sunmmary judgnment have been presented, we nust
consi der each party’s notion individually. Each side bears the
burden of establishing a | ack of genuine issues of material fact.”

Reinert v. Gorgio Foods, Inc., 15 F. Supp. 2d 589, 593-94 (E. D

Pa. 1998).



[11. DI SCUSSI ON

The Second Anmended Conpl aint asserts causes of action for
decl aratory judgnent (Count 1), breach of contract (Count 11) and
i ndemmi fication (Count 111). The Second Arended Conpl ai nt demands,
in connection with each Count, a declaration that Defendants are
“responsible for paying the full neasure of delay damages
(prejudgnent interest) and post-judgnent interest presently owed to
El |l i sa Young under Pennsylvania law. . . .” (2d Am Conpl. at 10,
12, 14.)

A. Joint and Several Liability

Plaintiffs have noved for summary judgnment on Counts | and |
on the grounds that MedPro i s obligated under the Policy to pay al

of the delay damages awarded in Young v. Zitoner and all of the

post -j udgnent interest which has accrued on the judgnent in that
case because Zitoner is jointly and severally liable for the entire
anount of the judgnment. Defendants have noved for summary j udgnment
on Counts | and Il on the grounds that MedPro cannot be held
jointly and severally |iable for delay danages and post-judgnment
i nterest.

On July 29, 2002, judgnent was entered jointly and severally

agai nst Zitoner, and the other Young v. Zitoner defendants, on the
nol ded verdict of $24,210,236.99, which includes del ay damages in
t he anount of $3,410, 236.99. (Defs.” Ex. 1.) The Pennsylvani a

Suprene Court has held that delay damages can be awarded agai nst



tortfeasors jointly and severally:

we hold that as a general precept Rule 238
damages awarded against all defendants in a
negl i gence action are properly aggregated with
the verdict such that the defendants are
jointly and severally liable for t he
aggregat ed del ay damages. The fact that del ay
damages under Rule 238 may be calculated in
the first instance on an individualized basis
before being aggregated wth the general
liability verdict does not alter the anal ysis.

Allen v. Mellinger, 784 A 2d 762, 766 (Pa. 2001); see also, Tindal

V. Southeastern Pennsylvania Transportation Authority, 560 A 2d

183, 189 (Pa. Super. Ct. 1989) (en banc) (“Liability normally
follows verdict. Therefore, appellants are jointly and severally
responsi bl e for the entire anount of del ay damages because they are
jointly and severally liable for the entire anount of the
verdict.”).
Plaintiffs argue that the Policy requires MedPro to pay all of

t he del ay damages and post-judgnent interest awarded in Young V.
Zitonmer. The Policy contains the foll ow ng provisions relevant to
MedPro’s obligation to pay delay danmages and post-judgnment
i nterest:

B. Upon receipt of notice the Conpany shall

i mredi ately assune its responsibility for the

def ense of any such claim Such defense shal

be mai ntained until final judgnment in favor of

the I nsured shall have been obtained or until

all renedi es by appeal, wit of error or other

| egal proceedi ngs deened reasonable and

appropriate by the Conpany shall have been

exhausted at the Conmpany’s cost and w thout

limt as to the anmount expended. However, the
Conmpany shall not be obligated to defend any

8



claim after the applicable Iimt of the
Conmpany’s liability has been exhausted by
paynment of judgnents or settlenents.

(Policy T B.) The Policy as originally witten contained a
Paragraph E which |limted MedPro's liability for pre-judgnent
i nterest. That paragraph was deleted, and replaced with the
fol |l owi ng Endorsenent 424:

The first paragraph of Paragraph E is del eted
and the follow ng is added:

E. Except as respects the cost of defense
provi ded under paragraph B and the prem um on
any bond furnished under paragraph C, the
Conmpany’s liability is limted as follows.
Regardl ess of the nunber of (a) insureds or
interests naned in this contract or any
endorsenent or (b) persons or organizations
who sustain danages or (c) clainms nmade or
suits brought on account of such injury or
damage, or (d) the nunber of policy years
i nvol ved, the Conpany’s liability for danmages
shal | not exceed the stated anount for any one
occurrence and, subject to the same limt for
each occurrence, the Conpany’ s total liability
during any one policy year shall not exceed
the stated annual aggregate.

(ILd., Endorsenent 424.) The Court finds that the Policy, including
t hese provisions, is anbiguous with respect to MedPro’s obligation
to pay prejudgnent interest (delay damages) and post-judgnent
i nterest. | ndeed, Endorsenent 424, which sets out MedPro’s
limtations on liability, “makes no nention of interest generally,
prejudgnent interest, post-judgnent interest, or delay damages.”

Li vornese v. The Medical Protective Co., 253 F. Supp. 2d 821, 824

(E.D. Pa. 2003).



Plaintiffs argue that, because this policy |anguage is
anbi guous, it should be interpreted agai nst Defendants and MedPro
should be held Iiable for paynent of all delay damages and post-

judgnent interest in Young v. Zitoner. Plaintiffs rely on

Incollingo v. Ewng, 379 A 2d 79 (Pa. 1977), in which the

Pennsyl vani a Suprene Court consi dered provisions of a MedPro policy
that were very simlar to Paragraph B and Endorsenent 424.2 The
Incollingo court found that these provisions were anbi guous and
must, therefore, be construed agai nst MedPro:

Medi cal Protective's policy . . . nmakes no

reference to the paynent of interest. Rather,
it provides that Medical Protective wll

2 The MedPro insurance policy at issue in |Incollingo
contained the follow ng rel evant provisions:
B. Upon receipt of notice the Conpany shal
i mredi ately assune its responsibility for the
defense of any such claim or suit and shall

retain legal counsel, who shall defend in
conjunction with the legal departnent of the
Conmpany. Such defense shall be naintained

until final judgnment in favor of the Insured
shal | have been obtai ned or until all renedies

by appeal, wit of error or other |egal
proceedi ngs shall have been exhausted at the
Conpany's cost and without |imt as to the

anount expended.
E. The Conpany's liability for damages shall
not exceed the m ni numanount herein stated in
any one claimor suit and subject to the sane
limt for each claim or suit the Conpany's
total liability, during one policy year, shal
not exceed the maxi num anmount herein stated;
such anmobunt being in addition to the cost of
the unlimted def ense provi ded under Paragraph
B and the prem um on any bond furni shed under
par agr aph C.

Id. at 81.

10



furnish a defense until "all renedies by
appeal . . . shall have been exhausted at the
Conpany's cost and without limt as to the
anount expended. . ." In connection with
the policy limts, the policy states, "such
anount (the policy limts) being in addition
to the cost of the unlimted defense provided.
.. ." In our opinion, these provisions are,
at the |east, anbiguous as to interest, and
thus nust be construed against Medica
Protective.

Id. at 85 (citing Cadwal |l ader v. New Ansterdam Casualty Co., 152

A . 2d 484 (1959)). The Incollingo Court further found that, “[t]he

costs of a full defense may reasonably include interest, which is
as much a cost of conducting a defense as court costs, attorneys'
fees, filing fees and the like. See 12 P.S. 8 781. The | anguage in
Medi cal Protective's policy can reasonably be construed to include

interest. . . .” 1d. at 86. Since the insured in Incollingo was

“liable as ajoint tortfeasor for the entire anount of the judgnent
entered on behalf of plaintiff” and was therefore Iiable as a joint

tortfeasor for the full payment of interest, the Incollingo court

held “that Medical Protective is obligated to pay interest on the
entire verdict.” 1d. at 85-86. This Court finds, consistent with

the Incollingo court’s interpretation of simlar policy |anguage,

that the Policy is anmbi guous with respect to MedPro’s obligation to
pay del ay damages and post-judgnent interest and, therefore, nust
be construed agai nst MedPro. See id. at 86. Consequently, the
Court finds that the MedPro is obligated to pay the full anount of

del ay danmages and post-judgnent interest awarded in Young V.

11



Zitonmer pursuant to the Policy. See Livornese, 253 F. Supp. 2d at

824 (finding that the MedPro policy is anbiguous with respect to
MedPro’s obligation to pay interest, construing that anbiguity
agai nst MedPro, and holding that MedPro was, therefore, obligated
to pay delay damages on behalf of its insureds.)

Def endants argue that they are entitled to summary judgnment on
Counts | and Il, notwithstanding any anbiguity in the Policy,
because MedPro’s obligation to pay delay danages is governed by
the former Pennsylvania Health Care Services Ml practice Act, 40
Pa. Stat. 8§ 1301.101, et seq., (“Malpractice Act”) which, before it
was repealed, governed the admnistration of the Medica
Prof essional Liability Catastrophe Loss Fund (“CAT Fund”). See 40
Pa. Stat. Ann. 8§ 1301.702 (West 1999).%®* The Malpractice Act
required health care providers to obtain professional liability
i nsurance and created the CAT Fund as a contingency fund to pay
“all awards, judgnents and settlenents for | oss or damages agai nst

a health care provider entitled to participate in the fund as a

consequence of any claimfor professional liability brought agai nst
such health care provider . . . to the extent such health care
provider’s share exceeds its basic coverage insurance. . . .” 40

P.S. 8 1301.701 (a) and (d). The CAT Fund was an executive agency

of the Commonweal th of Pennsyl vania and not an insurance carrier.

3This statute was repealed effective Cctober 1, 2002 and
replaced by 40 Pa. Stat. 8§ 1303.714 (part of the Medical Care
Avai l ability and Reduction of Error Act).

12



See Butterfield v. Guntoli, 670 A 2d 646, 654 (Pa. Super. C.

1996), appeal denied 683 A 2d 875 (Pa. 1996). Health care

providers were required to participate in the CAT Fund by statute
and, accordingly, did not have a contractual relationship with the

CAT Fund. Finkbiner v. Medical Professional Liability Catastrophe

Loss Fund, 546 A 2d 1327, 1329 (Pa. Conmmw. Ct. 1988), aff’d, 565
A 2d 157 (Pa. 1989).

Def endants maintain that a basic insurance carrier’s
obligation to pay del ay danages on behalf of its insuredis |limted
by 40 Pa. Stat. 8§ 1301.702(j), the section of the Ml practice Act
which controlled the anmount of delay danmages and post-judgnment
interest paid by the CAT Fund. Section 1301.702(j) states as
fol |l ows:

Del ay damages and postjudgnent i nt er est
applicable to the fund's liability in a case
shall be paid by the fund and shall not be
char ged agai nst the i nsured’ s annual aggregate
limts. The basic insurance carrier or self-
i nsurer shal | be responsible for its
proportionate share of del ay damages and post -
j udgment interest.
40 P.S. 8 1301.702(j) (West 1999), repealed effective Cctober 1,
2002. Section 1301.702(j) becane effective on Novenber 26, 1996,

nore than four nonths after the effective date of the Policy. 1d.;

see also Wllet v. Pennsyl vani a Medi cal Cat astrophe Loss Fund, 702

A.2d 850, 855 n.10 (Pa. 1998). The WMal practice Act does not
clearly state that this section is to apply retroactively.

Consequently, this section cannot be applied retroactively to

13



affect Zitomer’'s and MedPro’'s rights wunder the Policy. See

Morabito’'s Auto Sales v. Dep't of Transp., 715 A 2d 384, 386 (Pa.

1998) (“Astatute will not generally be construed to be retroactive
unless clearly and manifestly so intended by the |egislature.”)
(citation omtted). Consequently, 40 Pa. Stat. 8§ 1301.702(j)
cannot be applied to limt MedPro’'s obligation to pay the del ay
damages awarded, and post-judgnent interest accrued, on the

judgnent in Young v. Zitoner.

Even if this statute <could be construed to apply
retroactively, it would not apply to limt MedPro’ s liability for
del ay danages and post-judgnent interest in this case. Defendants
argue that this statute limts MedPro’s liability for del ay damages
and post-judgnent interest to its “proportionate share,” a
percent age they claimis cal cul ated by di vi di ng the $200, 000 MedPr o
paid on the jury' s verdict by the total anpbunt of the verdict.
Proportionate share is not defined by Section 1301.702(j).

Federal <courts adjudicating a case under the law of the
Commonweal th of Pennsylvania nust apply Pennsylvania |aw as
interpreted by that state’s highest court, or, in the absence of
gui dance from the Pennsylvania Suprene Court, its internediate

appel late court. See Gares v. WIIlingboro Township, 90 F.3d 720,

725 (3d Gr. 1996). Def endants admt that no Pennsylvania
appellate court has interpreted subsection (j) of 40 P.S. 8

1301.702. (Defs. Mem at 12.) The only authority whi ch Def endants

14



have identified as supporting their position is a 2003 opi ni on of

t he Phil adel phia County Court of Comon Pl eas, Caruso v. Neumann

Medi cal Center, Philadel phia County Court of Common Pl eas, Feb

Term 1998, No. 1060, 2003 W. 1861580 (Pa. Com PI. Apr. 8, 2003).
The primary issue before the court in Caruso was the extent of the
obligation of the CAT Fund to pay del ay damages in a case in which
it was a naned defendant. The Caruso court focused on the speci al
nature of the CAT Fund as an executive agency of the Commonweal th
of Pennsylvania to distinguish the CAT Fund's obligation to pay
del ay damages from the obligation of an insurance carrier to pay
del ay damages on behalf of its insured. 1d. at *2-8. The Caruso
court recognized that, although delay damages nay ordinarily be
assessed agai nst defendants jointly and severally, delay damages
cannot be assessed jointly and severally against the CAT Fund
because “in causes of actionintort, the rule of joint and several
liability does not apply to a defendant that is a Conmmonweal th

party. . . .” 1d. at *16-17 (citing Allen v. Mellinger, 784 A 2d

762, 789 (Pa. 2001)). The Caruso Court al so noted that, unlike an
i nsurance carrier, the CAT Fund does not “stand in the shoes” of a
tortfeasor who is jointly and severally |liable because there is no
contract of indemification between the tortfeasor and the CAT
Fund. [d. at *18. Since the plain | anguage of the statute states
that the CAT Fund is required to pay delay damages “applicable to

the fund's liability in a case,” and the CAT Fund cannot be held

15



jointly and severally liable for delay danages, the Caruso court
determ ned that the percentage of delay damages paid by the CAT
Fund (i.e., its “proportionate share”) would be equal to the
percent age of the conpensatory award paid by the CAT Fund. 1d. at
*19.% The Caruso court concluded that, since the CAT Fund and the
basic insurance carrier could not be held jointly and severally
liable for delay damages, “[e]ach should be held responsible, at
the nost, only for its own separate and i ndependent proportionate
share of those danmages” and calculated the basic insurance
carrier’s proportionate share wusing the fornmula it wused in
cal culating the CAT Fund' s proportionate share. Id. at 20.

Def endants contend that this fornula should be used to
determne MedPro’'s obligation to pay delay damages and post-

judgment interest in Young v. Zitoner, even though the CAT Fund was

not a naned defendant in that case. Caruso is not, however,

bi nding on this Court. See Keeley v. Looms Fargo & Co., 183 F. 3d

257, 269 n.9 (3d Gr. 1999)(noting that trial court decisions are

at nost persuasive, but not binding, authority); see also Wrtz v.

Phillips, 251 F. Supp. 789, 796 (WD. Pa. 1965) (“[Where the only

“Caruso calculated the CAT Fund's obligation to pay delay
damages pursuant to Section 1301.702(j) by first dividing the
anount of the conpensatory award for which the CAT Fund was
responsi bl e by the total amount of the conpensatory award to find
t he percentage of the conpensatory award attributable to the CAT
Fund; the total anount of del ay damages was then nultiplied by that
percentage to determ ne the CAT Fund’ s liability for del ay damages.
| d.
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deci sions on an issue are those of courts of comon pl eas, which
are not binding on other courts of the state, they are not binding
upon federal courts under this section. This applies even in
di versity cases where federal courts sit in effect as state courts,
and so are not bound to follow common pleas court decisions.”)
(citations omtted). Moreover, the instant action is factually
dissimlar to Caruso and the factors which |l ed the Caruso court to
interpret Section 1301.702(j) to limt the proportionate share of
del ay danmages pai d by the basic i nsurance carrier do not appear in
this case. The instant action does not concern the allocation of
del ay damages between the CAT Fund and other defendants. Thi s
Court, unlike the Court of Comon Pleas, need not be concerned
about either the CAT Fund's special status as an executive agency
of the Comonwealth of Pennsylvania or the non-contractual
relationship between the CAT Fund and the covered health
professional. MedPro is a professional liability insurer and the
Policy is a contract which requires MedPro to “stand in the shoes”
of Zitoner, a tortfeasor who is jointly and severally liable for
del ay damages and post-judgnent interest.

Furthernore, there is nothing in the plain|anguage of Section
1301. 702, the provision which describes the adm nistration and
obligations of the CAT Fund, that limts the liability of basic
i nsurance carriers to pay del ay danages or post-judgnent interest

unl ess the CAT Fund is also obligated to pay a portion of delay

17



damages and post-judgnent interest. Defendants have not cited any
authority which requires the application of Section 1301.702(j) in
a case where the CAT Fund is not a defendant and this Court has
found none. Accordingly, in the absence of any other authority to
the contrary, the Court will follow the plain | anguage of Section
1301. 702(j ) rather than Defendants’ interpretation of that statute.
See Gares, 90 F.3d at 725-26 (In determ ning how the state courts
woul d interpret a statute, the federal court considers “*anal ogous
deci sions, considered dicta, . . . and any other reliable data
tending convincingly to show how the highest court in the state
woul d deci de the issue at hand.” W begin with the plain | anguage

of the statute.”) (quoting McGowan v. University of Scranton, 759

F.2d 287, 291 (3d Cr. 1985)). The Court finds, therefore, that 40
Pa. Stat. 8§ 1301.702(j) does not Iimt MedPro' s liability for del ay
damages and post-judgnent interest in this case. As the Court has
found that MedPro is obligated, under the Policy, to pay all del ay

damages and post-judgnent interest in Young v. Zitoner, Plaintiffs’

Motion for Summary Judgnent is granted with respect to Counts I and
Il of the Second Anended Conplaint and Defendants’ Motion for
Summary Judgnent is denied with respect to those Counts.

B. Common Law | ndemity

Def endant s have noved for summary judgnent on Count 11 of the
Second Anended Conpl ai nt, which asserts a claimfor i ndemmification

based on Pennsylvania comon | aw. The Second Anended Conpl ai nt

18



all eges that MedPro exercised exclusive control over the first
$200, 000 of basic insurance coverage on behal f of Zitomer, refused
to enter into settlenment negotiations wth Young, never asked
Zitomer for consent to settle, and did not tender its policy until
after the jury' s verdict. (Ld. 9T 58-59, 65-67.) The Second
Amended Conplaint also alleges that, as a result of MedPro’'s
refusal to settle, Zitomer becane responsible to pay substantia
del ay damages and post-judgnent i nterest which he is unable to pay.
(Ld. 1 64.)

“Indemmity is a common | aw equitable renmedy that shifts the
entire loss fromone who has been conpelled to pay a judgnment to

anot her who should bear it.” Fleck v. KDl Sylvan Pools, Inc., 981

F.2d 107, 122 (3d Cir. 1992) (citing Builder's Supply Co. V.

McCabe, 77 A 2d 368, 370 (Pa. 1951); Restatenent of Restitution 8§

76 (1962)); see also City of Wlkes-Barre v. Kami nski Bros., Inc.,

804 A 2d 89, 92 (Pa. Commw. 2002) (describing common | aw indemity
as a “fault-shifting nmechanism that cones into play when a
def endant held liable by operation of |aw seeks to recover froma
def endant whose conduct actually caused the |o0ss”). Def endant s
argue that they are entitled to the entry of summary judgnment in
their favor on Count |11 because Zitonmer has not paid any of the

del ay danages and post-judgnent interest in Young v. Zitoner. The

law is well settled that, “before any right of indemification

arises, the indemitee nust in fact pay damages to a third party.
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The reason for this is obvious: since indemity shifts the |oss,
no right accrues until one suffers a |oss by paying damages to a

third party.” Fleck, 981 F.2d at 122 (citing E.J. Schindler

Equi pnent Co. v. The Raynond Co., 418 A 2d 533, 534 (Pa. Super. C

1980); National Liberty Ins. v. Kling Partnership, 504 A 2d 1273,

1278 (Pa. Super. C. 1986)). Plaintiffs do not deny that Zitoner
has not paid any of the del ay danages and post-judgnent interest in

Young v. Zitoner. Accordingly, the Court finds that Zitoner has no

right to comon |aw indemity. Def endants’ Mdtion for Sunmary
Judgnent is therefore granted with respect to Count 11l of the
Second Anmended Conpl ai nt.

C. Def endants’ Counterclaim

Def endants have asserted a Counterclaim against Plaintiffs
seeking a declaration that MedPro’s total liability is “limted to
$200, 000, plus its pro rata share of delay damamges, if any.”
(Defs.” Countercl.) Def endants seek sunmary judgnent in their
favor on the Counterclaim For the reasons stated in Section
I11.A above, the Court finds that Defendants are not entitled to
summary j udgnent on their counterclai mbecause MedPro i s obli gated,
under the Policy, to pay the full anmount of del ay danages awarded

and post-judgnent interest accrued in Young V. Zi toner.

Def endants’ Motion for Summary Judgnent is therefore denied with

respect to the Counterclaim
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| V. CONCLUSI ON

For the reasons stated above, summary judgnent is granted in
favor of Plaintiffs and agai nst Defendants on Counts |I and Il of
t he Second Anended Conplaint. Summary judgnent is also granted in
favor of Defendants and against Plaintiffs on Count 11l of the
Second Anended Conpl aint. Defendants’ Mtion for Summary Judgnment
on the Counterclaimis denied.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORVAN ZI TOVER, ET AL. ) ClVIL ACTI ON
. :

THE MEDI CAL PROTECTI VE )
CORPORATI ON, ET AL. : NO. 03-3642

ORDER
AND NOW this 1st day of June, 2004, upon consideration of
Plaintiffs’ Mtion for Partial Summary Judgnent (Docket No. 18),
Def endants’ Motion for Summary Judgnment (Docket No. 19), the papers
filed wth respect thereto, and the argunent held in open court on
April 19, 2004, IT IS HEREBY ORDERED as fol | ows:

1. Def endants’ Motionis DENNEDw th respect to Counts | and
Il of the Second Anended Conpl ai nt.

2. Plaintiffs’ Mtion is GRANTED with respect to Counts |
and Il of the Second Amended Conplaint and JUDGVENT is
hereby entered in favor of Plaintiffs and against
Def endants on Counts | and Il of the Second Anmended
Conpl ai nt . IT IS FURTHER ORDERED that The Medi cal
Protective Corporationis responsible for paying the ful
measure of delay damages and post-judgnent interest
presently owed to Elissa Young in the matter captioned

Young v. Zitoner, et al., Philadel phia County Court of

Common Pl eas, March Term 1999, No. 1993.
3. Def endants’ Motion is GRANTED with respect to Count 111

of the Second Anended Conplaint and JUDGMVENT is hereby



entered in favor of Defendants and against Plaintiffs on
Count 111 of the Second Anended Conpl aint.

Def endants’ Modtion is DENIED with respect to Defendants

Count ercl ai m

An assessnent of damages hearing will be held on June 16,
2004 at 1:30 p.m in Courtroom 6A, 6th Floor, United
States Courthouse, 601 Market Street, Philadel phia, PA

19106.

BY THE COURT:

John R Padova, J.



