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l. BACKGROUND

Plaintiff Mchell e Wodson seeks judicial review of the final
decision of Defendant, Social Security Conm ssioner Jo Anne
Bar nhart, who denied her claimfor Social Security benefits. Both
Plaintiff and Defendant have filed notions for summary judgnent.
Pursuant to 28 U.S.C. 8 636(b)(1)(B) and Local Rule 72.1(d)(1) (0O,
the Court referred this matter to Chief Magistrate Judge Janes R
Mel i nson for a Report and Reconmendation. Chief Mgistrate Judge
Mel i nson recomended that Plaintiff’s notion for sunmary j udgnment
be denied, and that Defendant’s notion for sunmmary judgnent be
gr ant ed. Plaintiff filed tinely objections to the Report and
Recommendati on. For the reasons which follow, the Court overrules
Plaintiff’s objections and grants Defendant’s notion for summary
judgnent in its entirety.
1. STANDARD OF REVI EW

A district court judge makes a de novo determ nation of those



portions of a magi strate judge’'s report and recomendati on to which
objection is nade. 28 U S.C 8§ 636(b)(1)(0O. The judge may
accept, reject or nodify, in whole or in part, the nagistrate
judge’s findings or recommendations. 1d.

Under the Social Security Act, aclaimant is disabled if heis
unabl e to engage in "any substantial gainful activity by reason of
any nedi cally determ nabl e physical or nental inpairnment which can
be expected to . . . last for a continuous period of not |ess than
twelve (12) nonths." 42 U. S.C. 8423(d)(1)(A); 20 C.F. R 8404. 1505.
Under the nedical -vocational regulations, as promul gated by the
Comm ssioner, the Comm ssioner uses a five-step sequential

eval uation to evaluate disability clains.* The burden to prove the

'The five steps are:

1. If you are working and the work you are doing is
substantial gainful activity, we will find that you are
not di sabl ed regardl ess of your medi cal condition or your
age, education, and work experience.

2. You nust have a severe inpairnment. If you do not have
any inpairnment or conbination of inpairnments which
significantly limts your physical or nental ability to
do basic work activities, we wll find that you do not
have a severe inpairnent and are, therefore, not
di sabled. W w Il not consider your age, education, and
wor k experience. However, it is possible for you to have
a period of disability for atime in the past even t hough
you do not now have a severe inpairnent.

3. If you have an i npairnment (s) which nmeets the duration
requirenent and is listed in Appendix 1 or is equal to a
listed inmpairment(s), we will find you disabled w thout
consi dering your age, education, and work experience.

4. Your inpairnment(s) nust prevent you from doi ng past
rel evant work. If we cannot nake a deci si on based on your
current work activity or on nedical facts al one, and you
have a severe i nmpai rnent (s), we then revi ewyour residual
functional capacity and the physical and nental denmands
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exi stence of a disability rests initially upon the claimnt. 42
U S C 8423(d)(5). To satisfy this burden, the claimant nust show
an inability toreturnto his fornmer work. Once the cl ai mant nmakes
this showi ng, the burden of proof then shifts to the Comm ssioner
to show that the claimant, given his age, education and work
experience, has the ability to performspecific jobs that exist in

the econony. Rossi v. Califano, 602 F.2d 55, 57 (3d Gr. 1979).

Judicial review of the Commssioner’s final decision is
limted, and this Court is bound by the factual findings of the
Comm ssioner if they are supported by substantial evidence and

deci ded according to correct |l egal standards. Allen v. Brown, 881

F.2d 37, 39 (3d Cir. 1989); Coria v. Heckler, 750 F.2d 245, 247 (3d

Cir. 1984). "Substantial evidence" is deened to be such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a deci sion. Ri chardson v. Perales, 402 U S. 389, 407 (1971)

Cotter v. Harris, 642 F.2d 700, 704 (3d Cir. 1981). Substantia

of the work you have done in the past. If you can still
do this kind of work, we wll find that you are not
di sabl ed.

5.  Your inpairment(s) must prevent you from doi ng any
ot her work. (1) If you cannot do any work you have done
in the past because you have a severe inpairnment(s), we
wi | | consider your residual functional capacity and your
age, education, and past work experience to see if you
can do other work. If you cannot, we wll find you
di sabled. (2) If you have only a margi nal education, and
| ong work experience (i.e., 35 years or nore) where you
only di d arduous unskill ed physical | abor, and you can no
| onger do this kind of work, we use a different rule.

20 C.F. R 88 404.1520(b)-(f).



evidence is nore than a nere scintilla, but may be sonewhat | ess

t han a preponderance. Dobrowolsky v. Califano, 606 F.2d 403, 406

(3d Gr. 1979).

Despite the deference to adm nistrative decisions inplied by
this standard, this Court retains the responsibility to scrutinize
the entire record and to reverse or remand if the Comm ssioner’s
decision is not supported by substantial evidence. Smth v.
Califano, 637 F.2d 968, 970 (3d Cir. 1981). Substantial evidence
can only be considered as supporting evidence in relationship to

all other evidence in the record. Kent v. Schwei ker, 701 F.2d 110,

114 (3d Cir. 1983).
[11. DI SCUSSI ON

Plaintiff protectively applied for supplenental security
i ncone benefits (“SSI”) on January 24, 2001. The application
all eged a disability begi nning on January 24, 2001, due to a heart
mur mur, hand probl ens, and enphysema. At a hearing held on May 29,
2002, an Adm nistrative Law Judge (“ALJ”) received testinony from
Plaintiff, who was represented by counsel, and from a vocationa
expert.

Plaintiff was born on Cctober 13, 1957, and was forty-four
years old at the tinme of the adm nistrative hearing. (Tr. 83.)
She has a ninth grade education and past rel evant work experience
as a nurse’s assistant. (Tr. 42, 44-45, 88, 90.) Her only source

of incone is from public assistance. (Tr. 88.) Plaintiff lives



alone in a roomon the third level of a building but nmust wal k up
six flights of stairs to reach that room (Tr. 42, 51.) She
injured her left knee and |l eft shoulder in a bus accident a couple
of weeks before the admnistrative hearing. (Tr. 42.) According
to counsel, there is a separate | awsuit pending in connection with
the bus accident, and the injuries sustained in that accident are
not part of Plaintiff’s instant claimfor SSI benefits. (Tr. 42.)

At the hearing, Plaintiff testified that she has problens with
her hands. Her fingers “lock,” her hands swell, and her wists are
very painful and tight. (Tr. 46.) These synptons cause her to
drop and break heavy itens |ike gl asses, dishes, and pots. (Tr.
62.) Plaintiff also testified that she has worn splints on both of
her wists every day, but not all day, for over a year. (Tr. 41.)

Plaintiff estimated that, before the bus accident, she could
lift fifteen to twenty pounds; that she could wal k a block or two
at the nost; that she could stand twenty to thirty m nutes before
needing to sit; that she could sit for an hour; that she was able
to push things with her arns, such as a shopping cart; that she had
difficulty reaching over her head with both arnms; that she was abl e
to use her hands to eat, wite, work zippers, pick up a coin from
the table, and turn pages of a book; that she was able to do sone
cooki ng; and that she had no difficulty dressing or bathing. (Tr.
49-52, 57.) Plaintiff’s sister and her neighbor help her wth

househol d chores, including shopping and [aundry. (Tr. 53.)



Plaintiff described her typical day as watching six to eight hours
of television, taking an hour long nap two to three tines per week,
and doing sonme reading or crossword puzzles. (Tr. 55-56.)
Plaintiff experiences extrene fatigue three or four days per week,
whi ch causes her to stay hone and sleep. (Tr. 59.) Six to eight
times per nonth, Plaintiff experiences chest pain which [asts for
fifteen to twenty mnutes. (Tr. 60.) She described this pain as
resenbl i ng soneone st eppi ng on her chest or stabbing her. (Tr. 60-
61.) The pain conmes with or without exertion.

The nedical evidence reveals that, in March 2001, Plaintiff
went to the energency room whil e experiencing chest pains. (Tr.
130- 158, 167-170.) Upon adm ssion, the attending physician
reported that Plaintiff’s physical exam nation was significant for
a diastolic murmur. (Tr. 130.) An echocardiogramrevealed mild
aortic regurgitation. (Tr. 130, 182, 186.) A CT scan of the chest
was perfornmed and rul ed out aortic dissection. (Tr. 130, 210.) A
cardi ac stress test reveal ed no evidence of nyocardial infarction,
cardiac arrhythma, or ischem a. (Tr. 167-169, 181-186.) The
physi ci an opined that at sonme point in the near future Plaintiff
woul d need val vul ar replacenent. (Tr. 130.) After a week’s stay,
Plaintiff was discharged into the care of the cardiology clinic and
her primary care physician. (Tr. 131.)

On June 6, 2001, Plaintiff was evaluated at the Tenple Lung

Center for conplaints of shortness of breath upon exertion. (Tr.



159- 160.) Dr. Wssam Chatila noted that a recent pul nonary
function test was consistent wth mld to noderate enphysema. (Tr.
159, 161-164.) Upon exam nation and review of the nedical tests,
Dr. Chatila diagnosed Plaintiff with chronic pul nonary obstructive
di sease (“COPD’') and mld to noderate aortic regurgitation, and
recommended that Plaintiff quit snoking and return in one nonth for
a foll owup appointnent. (Tr. 160.) On July 11 2001, Dr. Kathl een
Brennan conducted a followup examnation and noted that
Plaintiff’s COPD was under good control. (Tr. 221.) On Novenber
14, 2001, Dr. Brennan conducted another follow up exam nati on and
indicated that Plaintiff’s enphysema was under good control. (Tr.
215.) On March 13, 2002, a physician at the Center reeval uated
Plaintiff and noted that she was still snoking cigarettes and that
she did not want to take Zyban to hel p her quit snoking because of
the potential side effects of the drug. (Tr. 213.) The physician
al so noted that Plaintiff had been hospitalized fromMarch 5, 2002
t hrough March 6, 2002 for chest pain, but diagnostic tests showed
no abnormality. (Tr. 213.) On March 8, 2002, Plaintiff was seen
at the cardiology clinic and told that she was “doing fine.” (Tr.
213.)

Plaintiff has also been treated for knee pain. I n August
2000, Plaintiff’ s primary care physician referred to t he Depart nent
of Rhuematol ogy at Tenple University Hospital for an eval uation.

(Tr. 122-123, 248-249, 252.) Plaintiff conplained of constant



bil ateral knee pain, which was brought on by novenent. (Tr. 122,
248.) Plaintiff had been suffering fromthe knee pain for eight
nont hs. (Tr. 122, 248.) A treatnent note dated April 17, 2001
revealed that Plaintiff suffered from bilateral knee pain of
unknown eti ol ogy. (Tr. 115, 236.) During subsequent visits,
Plaintiff received injections for her knee pain. (Tr. 124, 126-
128, 230, 236, 240.) In February 2002, the attending physician
noted that Plaintiff’'s knee pain had been “resolved for the nost
part,” but that she continued to have nuscle cranps in both | egs.
(Tr. 225.)

Plaintiff was also treated at Tenple' s Departnent of
Rheumat ol ogy for carpal tunnel syndrone. (Tr. 123.) In Septenber
2000, Dr. AnimAppiah reported that Plaintiff conplained of
“nunbness and tingling in the tips of her fingers” and occasi onal
weakness in her hands. (Tr. 122, 248). Dr. Ani m Appi ah noted t hat
Plaintiff tested positive for Tinel’s and Phalen’s sign and al so
suffered from finger clubbing. (Tr. 249.) He concluded that
Plaintiff “possibly” had carpal tunnel syndrone and recomrended
wist splints for treatnent. (Tr. 122, 248). An Cctober 2000
treatnment note indicated that Plaintiff had “nunbness and tingling
in fingers at tinmes and sonetines drops things.” (Tr. 121.) I n
Novenmber 2000, electronyography (“EM3) and nerve conduction
studi es showed right carpal tunnel syndrone. (Tr. 245.) The

interpreting neur ol ogi st opined that “the lesion was



denyelinative for the nost part and may respond to conservative
treatment with splinting alone.” (Tr. 235.) A February 2001
treatnent note indicated that Plaintiff had suffered from carpa
tunnel syndrone for over a year and that an injection on January
29, 2001 had not provided significant relief. (Tr. 119, 241.) The
exam ni ng physician further noted that Plaintiff tested negative
for Tinel’s and Phalen’s sign and instructed Plaintiff to continue
wearing wist splints. (Tr. 117). An April 2001 treatnent note
indicated that Plaintiff’s synptons of carpal tunnel syndrone were
stable and noted that she had been wearing wist splints. (Tr.
116.)

Following a steroid injection for her left carpal tunnel
syndronme i n August 2001, Plaintiff devel oped swelling, which |asted
for 24-36 hours, and severe hand pain. (Tr. 211.) An exam nation
of Plaintiff’'s left upper extremty reveal ed that she had m ni ma
edema and that her sensation was intact. (Tr. 124.) An EMG study
was interpreted to show borderline carpal tunnel syndronme and bone
scans were negative. (Tr. 124.) Plaintiff’s hand pain was treated
with elevation and a splint. (Tr. 124, 211.) Plaintiff was al so
pl aced on Neurontin after the EMS testing showed bil ateral nmedi an
nerve damage. (Tr. 211). I n Decenber 2001, Plaintiff underwent
EMG and nerve conduction studies for evaluation of |eft shoul der,
arm and neck pain. (Tr. 228-229.) These tests provided

el ectrodi agnostic evidence of very mld left carpal tunnel



syndronme, with no evidence of radicul opat hy or pl exopathy invol vi ng
the left upper extremty. (Tr. 229.)

On or about February 5, 2002, Plaintiff was referred to the
Depart ment of Anesthesiology at the Tenple University Hospital for
an evaluation of her conplaints of arm pain follow ng the August
2001 injection. (Tr. 211.) Plaintiff advised Dr. Robert Friedman
that she was experiencing burning disconfort in her wist that
radi ated up to her forearm increasing clunsi ness of her hands, and
difficulty sl eeping because of the pain. (Tr. 211.) Dr. Friedman
noted that, at the tinme of the visit, Plaintiff was only taking
Tyl enol for her pain. (Tr. 211.) Dr. Friedman’s physi cal
exam nation of Plaintiff reveal ed “sone” hypot henar wasting, but no
dystrophic changes. (Tr. 211.) Dr. Friednman al so observed “sone”
al l odynia over the nedial crease of Plaintiff’s left wist and
noted that Plaintiff’s grip strength in her left hand was slightly
di m ni shed conpared to the right hand. (Tr. 211.) Dr. Friedman's
inpressions were “[c]onplex regional pain syndronme, left wist
secondary to nedian nerve injury.” (Tr. 211.) Dr. Friedman
prescribed Neurontin for Plaintiff’s sleep disorder and requested
the “foll owup EMG which was done sonetine follow ng the August
epi sode i n 2001” (presumably the Decenber 2001 EMG test) to confirm
his diagnosis. (Tr. 211.)

Plaintiff subsequently received treatnent on February 28, 2002

at Tenpl e s Departnent of Rheumatol ogy. (Tr. 227.) The treatnent
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notes indicated that Plaintiff’s carpal tunnel synptons were mild
and that she had no hand weakness or nuscle tenderness. (Tr. 226-
227.) The notes further indicated that Plaintiff had been wearing
wist splints for her carpal tunnel syndrone, and the exam ning
physician instructed Plaintiff to continue wearing wist splints.
(Tr. 226.)

On or about Cctober 21, 2001, Dr. Jerry Gnsberg, D O,
eval uated Plaintiff at the request of the Conm ssioner. (Tr. 194-
196.) Upon physical exam nation, Dr. G nsberg’ s inpressions were
that Plaintiff suffered from aortic regurgitation by history,
bilateral |eg pain (undiagnosed), and enphysema. (Tr. 196.) Dr.
G nsberg opined that Plaintiff’s prognosis was guarded. (Tr. 196.)
Dr. Gnsberg determned that Plaintiff’s bilateral hand grasp
strength was normal and he found no evi dence of any abnormality of
fine or gross notion of either hand. (Tr. 195.) Dr. G nsberg
opined that Plaintiff could frequently lift and carry two to three
pounds; that she could stand and wal k one hour or |ess; that she
had no limtation in her ability to sit; that she had nolimtation
in her ability to push, pull, handle or finger objects, and operate
hand or foot controls; that she had nolimtation in her ability to
bend, kneel, stoop, crouch, balance, or clinb; and that she could
not perform work in poorly ventilated areas, or in areas wth
tenperature extremes, chemcals, wetness, dust, funes, odors,

gases, or humdity. (Tr. 197-198.)
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On Decenber 26, 2001, a state agency physician conpleted a
residual functional capacity assessnent formfor Plaintiff. (Tr.
199- 206.) The physician diagnosed Plaintiff with leg pain and
aortic regurgitation, and opined that Plaintiff could lift/carry
twenty pounds occasionally and ten pounds frequently; that she
could stand/wal k about six hours in an eight hour day; that she
could sit about six hours; that her ability to push/pull was
unlimted; that her ability to reach overhead with her |eft upper
extremty was limted; that she would need to work within certain
environnental limtations; and that her subjective conplaints were
not supported by the evidence. (Tr. 199-206.)

In his decision, the ALJ found that the nedical evidence
established that Plaintiff had severe inpairnents consisting of a
| eft shoul der disorder, enphysema, and aortic regurgitation, but
that she did not have an inpairnment or conbination of inpairnments
listed in, or nedically equal to, a Ilisting found in the
Comm ssioner’s regulations. (Tr. 20.) The ALJ also found that the
nmedi cal evidence established that Plaintiff had non-severe
i npai rment s consi sting of carpal tunnel syndrone and knee probl ens.
(Tr. 20.) The ALJ further found that Plaintiff’'s allegations as to
the severity of her synptons and limtations in relation to her
ability to performbasic work activities were exaggerated and not
supported by the evidence in the record. (Tr. 20.) The ALJ next

determ ned that Plaintiff had the residual functional capacity to
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perform a reduced range of sedentary |evel work. (Tr. 20.)
According “great weight” to Dr. @Gnsberg’ s assessnent of
Plaintiff’s abilities and limtations, the ALJ found that Plaintiff
had the residual functional capacity tolift and carry two to three
pounds frequently; stand/walk for one hour; sit for eight hours;
perform no nore than occasional overhead reaching with her |eft
upper extremty; and that she nmust avoid concentrated exposure to
extrenes in hot and cold tenperatures, wetness, humdity, funes,
odors, dust, gases, and poor ventilation. (Tr. 20.) Based on her
residual functional capacity, the ALJ found that Plaintiff could
not return to her past relevant work as a nurse’ s assi stant. (Tr.
20.) However, the ALJ determned that Plaintiff could perform
several jobs, such as information clerk, inspector/examner, and
cashier, all of which exist in significant nunbers in the regional
and national econony. (Tr. 20.) The ALJ concluded that Plaintiff
was not disabled as defined by the Act and, therefore, denied
Plaintiff’s claimfor SSI benefits in his decision dated June 28,
2002. (Tr. 20.)

After Plaintiff's appeal to the Appeals Council was deni ed,
Plaintiff sought judicial review in this Court. The Court then
referred the matter to Chief Magistrate Judge Melinson for a Report
and Recommendation. See 28 U S. C. 8 636(b)(1)(B) and Local Rule
72.1(d)(1)(C . The Chief WMagistrate Judge recommended that the

decision of the ALJ denying Plaintiff’s claim for benefits be
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upheld. Plaintiff filed tinely objections to the Chief Magistrate
Judge’ s Report and Recommendati on.

Plaintiff’s objections to the Report and Recommendation
chal l enge only the ALJ' s findings wth respect to her carpal tunnel
syndr one. Specifically, Plaintiff argues that the ALJ erred in
finding that her carpal tunnel syndrone was a non-severe
i npai rment, and also inproperly relied on a hypothetical question
t hat i ncorporated neither her conplaints of pain and ot her synptons
produced by her carpal tunnel syndrome nor the undi sputed fact that
she wears wist splints on a daily basis to treat her carpal tunnel
syndr one.

A. Severity of Carpal Tunnel Syndrome

Plaintiff challenges the ALJ’s finding that her carpal tunnel
syndronme was a non-severe inpairnent. An inpairnment is considered
severe if it “significantly limts [the individual’s] ability to do
basic work activities.” 20 C.F.R § 416.920(c). In turn, the
Social Security regul ations define “basic work activities” as “the
abilities and aptitudes necessary to do nost jobs.” 20 CF.R 8§
416.921(b). Exanples of basic work activities include, inter alia,
“[p] hysi cal functions such as wal ki ng, standing, sitting, lifting,
pul I'i ng, reachi ng, carrying, or handling.” 20 C F R 8
416.921(b)(1). By contrast, a non-severe inpairnment has “no nore
than a mnimal effect” onthe individual’s ability to performbasic

work activities. Social Security Ruling 85-28.
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The ALJ provided the followng analysis in support of his
finding that Plaintiff’s carpal tunnel syndrone was not severe:

An el ectronyography/ nerve conducti on study done in
Novenber 2000 showed a right carpal tunnel |esion which
was denyelinative for the nost part and which m ght
respond to conservative treatnent with splinting al one.
The nedi cal evidence shows that the claimant was treated
for the di sorder by a rheumat ol ogi st. She was advised to
wear wist splints and was receiving injections from
anot her physician. As of February 2001, she had negative
Phalen’s and Tinel’s signs and full range of notion in
her wists. At this time, the physician declared the
carpal tunnel syndrone to be stable. |n August 2001, the
cl ai mant appears to have had an exacerbati on of her wi st
problem which she advised occurred after her |ast
injection was conplaining that her left wist pain was
radiating up to her neck. However, on exam nation her
| eft upper extremty had m ni mal edema, her sensation was
intact, the bone scan done was negative, and the
el ectroyography was i nterpreted to showborderline car pal
tunnel syndrone. Wen the claimnt underwent a
consul tative exam nation in October 2001, she was found
to have no swelling or joint deformties, no evidence of
fine or gross abnormal notion of her hands, her grip
strength was five out of the normal five, and the
physi ci an found no range of notion restrictions. Results
of an el ectronyography/ nerve conduction study done in
Decenber 2001, [sic] were indicative of only very mld
left <carpal tunnel syndrome wth no evidence of
radi cul opathy or of plexopathy involving the left upper
extremty. Wen she saw her rheumatol ogi st in February
2002, the clainmant was noted to have m/d carpal tunne
syndrome synptons and no hand weakness, so she was
advised to continue to use wist splints.

Wen she saw her neurol ogi st in February 2002, the
cl ai mant was not taking any pain nedications except for
Tyl enol, was receiving sonme benefit through prescribed
Neurontin, and al t hough t here was sone hypot henar wasti ng
evi dent on exam nation, there were no dystrophi c changes
noted and her left grip strength was only slightly
di m ni shed when conpared to the right side. The
Adm ni strative Law Judge notes the recurrence of the
claimant’ s carpal tunnel syndrone synptons, but finds
that this recent recurrence mght not |ast the required
twel ve nonth duration with nedication and treatnent.
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(Tr. 13-14)(enphasis in original).

The objective nmedi cal evidence, as recited accurately by the
ALJ, supports the finding that Plaintiff’'s carpal tunnel syndrone
was non-severe. Indeed, none of Plaintiff’s treating or exam ni ng
physi ci ans opined that her carpal tunnel syndrone significantly
limted her physical ability to perform basic work activities.
Wil e ALJ took note of the recurrence of Plaintiff’s carpal tunnel
synptons in February 2002, he reasonably determ ned that these
synptonms m ght not continue for the requisite twelve nonth period
given that the prescribed treatnent and nedication had worked
effectively both before and after her reaction to the August 2001
injection. Moreover, as discussed nore fully below, Plaintiff’s
own description of her daily activities support the ALJ' s
determ nation that her carpal tunnel syndronme was non-severe. The
Court concludes that the ALJ's determnation that Plaintiff’s
carpal tunnel syndrone was non-severe i s supported by substanti al

evi dence. See, e.d., Connor v. Barnhart, Cv. A No. 02-009, 2003

W 57901, at *6 (E.D. Pa. Jan. 6, 2003)(upholding ALJ's finding
t hat carpal tunnel syndrone was non-severe where plaintiff’s range
of notion or strength was not reduced, even though she experienced
col dness, nunbness, and tingling of the fingertips and pain upon
repeated use of her hand). Accordingly, Plaintiff’'s objection to

the Report and Recommendation is overruled in this respect.
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B. ALJ' s Hypot hetical Question

Plaintiff also argues that the ALJ's finding that there are a
significant nunber of occupations in the regional and nationa
econony which she could perform such as information clerk,
i nspect or/ exam ner, and cashier, is not supported by substanti al
evi dence. The ALJ's finding was based on the response of Dr.
Steven Gunmer man, a vocational expert, to the followng
hypot heti cal questi on:

Dr. Gunmerman, if you had a hypothetical individual who

could I'ift and carry 2 to 3 pounds frequently, stand and

wal k one hour, no limtation on sitting. In addition

t hi s hypot heti cal individual woul d have Ms. Wodson’ s age

of 44, 9th grade education and past work experience in

home healthcare. In addition a hypothetical individual

couldn’t reach overhead with the left upper extremty

nore than occasionally and wuld have to avoid

concentrated exposure to extremes in hot and cold

tenperatures, wetness, humdity and funes, odors, dusts,
gases and poor ventilation. Wul d there be unskilled

occupations that woul d be possible for the hypotheti cal
i ndi vi dual ?”

(Tr. 63.)

The testinmony of a vocational expert constitutes substanti al
evi dence where t he hypot hetical question “fairly set[s] forth every
credible limtation established by the physical evidence.” Plumer

v. Apfel, 186 F.3d 422, 431 (3d Cr. 1999)(citing Chrupcala V.

Heckl er, 829 F.2d 1269, 1276 (3d Cr. 1987)). Plaintiff contends
that the hypothetical question upon which the ALJ relied was
deficient because it failed to properly consider her conplaints of

pain in her hands and fingers. At the hearing, Plaintiff testified
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that her “fingers |lock,” her “hands swell sonetines,” her “wists
have very bad pain,” and she has dropped gl asses, dishes, and pots
because of lack of strength in her hands. (Tr. 46, 62.) Notably,
the ALJ posed an alternative hypothetical which assuned that
Plaintiff’s testinony was fully credible. (Tr. 66.) In response,
Dr. Gummernman opined that Plaintiff would not be able to perform
any occupations, in part because of her finger |ocking, hand pain,
and dropping of itens. (Tr. 66.)

“All egations of pain and other subjective synptons nust be

supported by objective evidence.” Hartranft v. Apfel, 181 F. 3d

358, 362 (3d CGr. 1999)(citing 20 C F. R 8 404.1529). Were the
ALJ does not fully accept a plaintiff’s testinony concerning pain,
the ALJ is obligated to explain his or her reasoning. Mason V.
Shalala, 994 F.2d 1058, 1068 (3d Cr. 1993). The review ng court
should “ordinarily refer to an ALJ's credibility determ nation
because he or she has the opportunity at a hearing to assess a

W tness’s deneanor.” Reefer v. Barnhart, 326 F.3d 376, 380 (3d

Cr. 2003). Where the ALJ concludes that the claimnt has a
condi tion which could reasonably produce the pain alleged, but the
pain that the clai mant conpl ai ns of exceeds the |l evel and intensity
that is supported by objective nedical evidence, he or she may
consider the followng factors: (1) the individual’s daily
activities; (2) the location, duration, frequency, and i ntensity of

the individual’s pain or other synptonms; (3) factors that
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precipitate and aggravate the synptons; (4) the type, dosage,
effectiveness and side effects of any nedication taken by the
i ndividual; (5) treatnent, other than nedication that the
i ndi vi dual receives or has received for relief of pain or other
synptons; (6) any neasure other than treatnent that the individual
uses or has used to relieve pain or other synptons; and (7) other
factors concerning the individual’s functional limtations and
restrictions due to pain or other synptons. Social Security Ruling
96-7p, 20 C F.R 88 404.1529(c)(3)(i)-(vii). The purpose of this
inquiry is “to determne the extent to which a claimant is
accurately stating the degree of pain or the extent to which he or

she is disabled by it.” Hartranft v. Apfel, 181 F.3d 358, 362 (3d

Cr. 1999)(citing 20 C.F.R 8§ 404.1529(c)).

In this case, the ALJ recogni zed that Plaintiff suffered from
several inpairnents, including carpal tunnel syndrone, which could
reasonably produce the pain and other synptons that she all eged.
However, the ALJ concluded that Plaintiff’s allegations as to the
debilitating effects of her inpairnents were “exaggerated and not
supported by the evidence of record.” (Tr. 20.) |In assessing the
accuracy of Plaintiff’s conplaints of the pain and other synptons
produced by her carpal tunnel syndrone, the ALJ noted that
Plaintiff’s daily activities include cooking sinple neals and using
her dom nant right hand to eat neals without difficulty. (Tr. 18.)

The ALJ further noted that Plaintiff has the ability to turn the
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pages of a book, button and zipper itens, and attend to her
personal groom ng and hygiene. (Tr. 18.) The ALJ observed that
Plaintiff “has received very conservative treatnment for her joint
pain and receives relief through the use of nedications and t he use
of wist splints.” (Tr. 19.) The ALJ also recognized that
“[e] xpressed side effects of nedications are not docunented in the
medi cal records.” (Tr. 19.)

The record supports the ALJ s assessnment of Plaintiff’s
subj ective conplaints of the pain and other synptons produced by
her carpal tunnel syndrone. First, as the ALJ discussed,
Plaintiff’s allegations of pain are inconsistent wth the
conservative treatnent she has received for her carpal tunnel
syndr one. Second, the ALJ properly noted that the use of wi st
splints and nedication has provided significant relief from the
pai n and ot her synptons about which Plaintiff conplained. Indeed,
Plaintiff’s conplaints to Dr. Friedman in early February 2002 of
burni ng disconfort in her wists and i ncreasi ng pai n and cl unsi ness
in her hands are conspicuously absent fromthe treatnent notes of
February 28, 2002, which reported that Plaintiff - who had been
wearing wist splints and taki ng pain nedication - was experienci ng
no hand weakness and that her carpal tunnel synptons were mld.
(Tr. 227.) Third, as the ALJ al so recogni zed, Plaintiff testified
that the pain produced by her carpal tunnel syndrome did not

prevent her fromperform ng a nunber of basic activities, such as
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I i ght cooking and personal grooming. Plaintiff also indicated on
a Social Security disability form that she can perform severa
other activities that involve the use of her hands and fingers,
such as dialing a regular touch-tone tel ephone, using a standard
size television renote control, and tying her shoes. (Tr. 108.)
Fourth, none of Plaintiff’s treating or exam ni ng physi ci ans opi ned
that she had any disabling functional Iimtations. Dr. G nsberg,
the consultative physician who evaluated Plaintiff at the request
of the Conm ssioner, found that Plaintiff had no abnormality of
fine or gross notion of either hand and that her hand grasp
strength was normal. (Tr. 195.) He concluded that Plaintiff could
frequently lift and carry three pounds and had no limtation in her
ability to push, pull, handle or finger objects. (Tr. 197-198.)
The ALJ properly accepted Dr. G nsberg’s uncontradicted opinion.
In sum Plaintiff’'s conplaints of pain in her hands and
fingers are inconsistent with the conservative treatnent Plaintiff
received for her carpal tunnel syndrone, Plaintiff’s own
description of her daily activities, and the objective nedica
evi dence of record. Because the ALJ addressed Plaintiff’'s
subj ective conplaints of pain and stated his reasons for rejecting
them and because the ALJ' s conclusion is supported by the record,
the ALJ had the discretiontoreject Plaintiff’s conplaints of pain
and its inpact on her ability to work. Hartranft, 181 F. 3d at 263.

Plaintiff al so argues that the hypothetical question on which
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the ALJ relied failed to incorporate the undisputed fact that she
wears wist splints on a daily basis. Plaintiff maintains that
this omssion was critical because the ALJ ultimtely concluded
t hat she coul d performoccupations that, according to the testinony
of the vocational expert, would require “constant” use of her hands
and fingers. (Tr. 70-71.) Notably, however, none of Plaintiff’s
treating or exam ning physicians inposed any restrictions on her
ability to repetitively use her hands and fingers while wearing

wist splints or otherw se. See Plummer, 186 F.3d at 430-31

(holding that hypothetical addressing claimant’s inability to
performwork requiring bilateral dexterity or extensive handling of
objects but not her inability to use her hands on demand was
appropriate since “[nJone of the doctors who eval uated cl ai nant
found her unable to performany work which required occasional use
of her hands - rather, they reported the claimnt cannot perform
jobs which require repetitive fine finger manipulation and
handl i ng”). To the contrary, Dr. G nsberg found, as discussed
above, no Iimtation on Plaintiff’s ability to handle and finger
objects. (Tr. 198.)

In sum the vocational expert’s testinony was in response to
a hypothetical that fairly set forth the nature and extent of every
credible limtation established by the evidence of record. As
such, it can be relied upon as substantial evidence supporting the

ALJ’s conclusion that Plaintiff s not totally disabled.
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Accordi ngly, Plaintiff’s obj ecti ons to t he Report and
Reconmendati on are overruled in this respect.
' V.  CONCLUSI ON

For the foregoing reasons, the Court overrules Plaintiff’s
objections to the Report and Recomendation of Chief Magistrate
Judge Melinson. Defendant’s Mtion for Sunmary Judgnent i s granted
inits entirety. Plaintiff’s Mdtion for Summary Judgnent is deni ed
inits entirety.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE L. WOODSON, ) ClVIL ACTI ON
Plaintiff
V.
JO ANNE BARNHART,

Conmi ssi oner of
Soci al Security,

Def endant i NO. 03-49
ORDER
AND NOW this 11th day of My, 2004, having considered the
parties’ notions for summary judgnment, and having reviewed the
entire record, including the ALJ’s witten Decision, the transcript
of the hearing, and the hearing exhibits, for the reasons di scussed
in the acconpanyi ng Menorandum | T IS HEREBY ORDERED AS FOLLOWS
1) Plaintiff’s objections to the Report and Recommendati on
of Chief Magistrate Judge Melinson are overrul ed;
2) Def endant’ s Mdtion for Summary Judgnent is GRANTED,
3) Plaintiff’s Mtion for Summary Judgnent is DEN ED

4) This case shall be closed for statistical purposes.

BY THE COURT:

John R Padova, J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE L. WOODSON, ) ClVIL ACTI ON
Plaintiff
V.
JO ANNE BARNHART,
Comm ssi oner of
Soci al Security,
Def endant 5 NO. 03-49
JUDGMVENT
AND NOW this 11th day of May, 2004, in accordance with the

Court’s separate Order dated this sane date, granting Defendant’s

Motion for Sunmary Judgnent, pursuant to Kadel ski v. Sullivan, 30

F.3d 399 (3d Cir. 1994) and Federal Rule of Civil Procedure 58, IT
| S HEREBY ORDERED t hat JUDGVENT |S ENTERED in favor of Defendant,

Jo Anne Barnhart, Comm ssi oner of the Soci al Security

Adm ni stration, and against Plaintiff, Mchelle Wodson.

BY THE COURT:

John R Padova, J.



