IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARRY DANTZLER ) ClVIL ACTI ON
V.
GEORGE W LLI AM5, THOVAS GAUL, ; NO. 02-Cv-7074

JOHN VERRECH O and RONALD SOLOMON,
in their individual and official
capacities.

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. May 10, 2004
Plaintiff Harry Dantzler (“Dantzler”) brings this suit
against the Gty of Phil adel phia, Detectives WIllianms, Gaul, and
Verrechi o, and Ronal d Sol onon (“Sol onon”), a Phil adel phi a Housi ng
Aut hority Police Oficer, for 42 U S.C. 8§ 1983 violations arising

fromhis arrest for shooting Solonon. Dantzler clains that the
officers had information that sonmeone el se had confessed to the
crime, but they failed to investigate properly and continued to
hol d hi m when they did not have probabl e cause.
| . Background

On Septenber 21, 2000, an assailant shot Sol onon in the head
and arm and took his gun; Solonbn was not on duty at the tine.
On Septenber 23, 2000, while he was still in the hospital, Det.
WIlliams interviewed Sol onon who stated that a man he knew as
“Tony” shot him WIllianms later identified Dantzler as Tony

Spence. WIllianms then showed Sol onon a picture of Dantzler, and



Sol onon identified Dantzler as the man who shot him Dantzler
was arrested on Septenber 27, 2000. At the prelimnary hearing,
Sol onon, the only witness, identified Dantzler as the man who
shot him Dantzler, unable to post bail, was incarcerated for
al nost two nonths. Dantzler maintained his innocence at al
tinmes.

On Cctober 26, 2000, Police Detective Smth inforned
Verrechio that, while interviewing a prisoner naned Raheem Br own
(“Brown”), he had received information concerning a police
of ficer shooting. Brown told himthat his cellmte, Kareem
Har per-El, was braggi ng about shooting a police officer.
Verrecchio and Gaul concluded that Brown was referring to the
Sol onon shooting and informed the District Attorney’s Ofice. On
February 2, 2001, Harper-El, interviewed by Gaul and Verrecchio,
gave a statenent admtting the shooting. On February 6, 2001,
Assistant District Attorney Ml one confronted Sol onon with
Har per-El ' s confession, and Sol onon admtted he had fabricated
the identification of Dantzler because he felt pressure to
identify sonmeone; the charges agai nst Dantzler were dropped.

Sol onon | ater denied he had fabricated his shooter’s
i dentification.

WIllianms, Gaul, Verrecchio and the Cty of Phil adel phia have
moved for summary judgnent. Partial summary judgnent was granted

to the Gty of Philadel phia on Count | by order dated Cctober 11,



2003. Sol onobn has al so noved for summary j udgnent.
1. Summary Judgnent Standard

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law” Fed. R CGv. P.

56(c). An issue is “genuine” only if there is a sufficient
evidentiary basis on which a reasonable jury could find for the

non-noving party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (1986).
In nmoving for summary judgnent, the noving party bears the
initial burden of identifying the portions of the record that

denonstrate the absence of material fact disputes. Celotex Corp.

v. Catrett, 477 U S. 317, 323 (1986). To defeat sunmary

j udgnment, the non-noving party nust respond with evidence
contradicting the facts identified by the noving party and nmay
not rest on nere denials or assertions in the pleadings. See id.

at 321 n.3; First Nat’'l Bank v. Lincoln Nat'l Life Ins. Co., 824

F.2d 277, 282 (3d Cir. 1987).
I11. Discussion
A. Count | — 42 U S.C. § 1983
To establish a claimunder 42 U S.C. 8§ 1983, a plaintiff

must show that the defendants, acting under color of state |aw,



deprived himof a right or privilege secured by the Constitution

or laws of the United States. WIlians v. Wst Chester, 891 F.2d

458, 460 (3d Cir. 1989).

In his conplaint, Dantzler alleges the defendants viol ated
his Fourth Amendnent Rights. The Fourth Anendnent provides for
“the right of the people to be secure in their person, houses,
papers, and effects agai nst reasonabl e searches and sei zures
shall not be violated, and no warrants shall issue, but upon
probabl e cause supported by oath or affirmation, and particularly
describing the place to be searched and the person or things to
be seized.” U S. Const. anend. |V.

It is clear that the officers, with the exception of
Sol onon, were acting under color of state law. The issue is
whet her the officers had probable cause to arrest Danztler at the

time of his arrest. See Pierson v. Ray, 386 U. S. 547, 557

(1967). Probable cause exists at the tine of arrest if “the
facts and circunmstances within [the officers’] know edge and of
whi ch they had reasonably trustworthy informati on were sufficient
to warrant a prudent man in believing that the [plaintiff] had

commtted or was commtting an offense.” Beck v. Ghio, 379 U S

89, 91; see also Wlson v. Russo, 212 F. 3d 781, 789 (3d G
2000) .
Def endants assert they had probabl e cause to arrest

Dantzl er. The victim Solonon, named “Tony” and said that he



knew the assailant; further investigation reveal ed that Dantzler
used an alias of Tony; the victimidentified Dantzler as the
shooter when he was shown his picture; and an i ndependent
magi strate approved the arrest warrant.

Dant zl er asserts the detectives had a duty to corroborate
Sol onon’s identification before arresting himand states their
investigation was very limted. However, probable cause exists
when an officer has received an identification fromthe victim
“When a police officer has received a reliable identification by
a victimof his or her attacker, the police have probabl e cause

to arrest.” Sharrar v. Felsing, 128 F.3d 810, 818 (3d G r

1997). Oficials are not required to make an exhaustive

i nvestigation to have probabl e cause. Merkle v. Upper Dublin

Sch. Dist., 211 F.3d 782, 790 (3d G r. 2000).

Dantzler, relying on Rogers v. Powell, 120 F. 3d 446 (3d

Cr. 1997), clains once the officers had excul patory information,
it was unlawful to continue holding him Rogers is

di stingui shable in two respects: (1) the officers did not have
probabl e cause to arrest the petitioner in the first place, as
they were relying on statenents of fellow officers who had no
personal know edge; and (2) the district attorney told the police
officers there was no reason to continue to hold the plaintiff.
Here, the detectives had only vague information that sonme

prisoner’s cellmate was tal ki ng about shooting a police officer



until Sol omon confessed he had fabricated the identification of
his assailant, at which tinme the charges agai nst Dantzler were
dr opped.

There is no material issue of disputed fact; the information
t hese detectives had when they arrested Dantzler constituted
probabl e cause. There was no evidence that soneone el se
commtted the crinme until a nonth after Dantzler’s arrest.
Dant zl er has produced no evidence that defendants Gaul, WIIlians
and Verrechio did not have probable cause to arrest him Sunmary
judgnment will be granted on Dantzler’s Fourth Amendnent claim

Def endants assert that if Dantzler’s Fourth Amendnent
procedural due process claimfails, his Fifth and Fourteenth

anendnent clains nust fail as well. See Albright v. diver, 510

U S 266, 273 (1994) (where a particular amendnent “provides an
explicit textual source of constitutional protection” against a
particul ar source of governnment behavior, that Amendnent and not
nore generalized substantive due process nust be the basis for
anal yzi ng those cl ai ns).

To prevail on a substantive due process claim Dantzler
woul d have to show that the police conduct in question was so
“i1l-conceived or malicious that it ‘shocks the conscience’”

Mller v. Gty of Philadelphia, 174 F.3d 368, 375 (3d Gr. 1999).

Because the police had probable cause to arrest Dantzler at the

time he was arrested, their behavi or woul d not shock the



conscience. Nor can he show that an inadequate investigation of
Har per-El ' s confessi on shocks the consci ence.

Even if Danztler were able to state a constitutional
violation, Gaul, WIliams, and Verecchio would be entitled to
qualified imunity. A two step process determ nes whet her
officers are entitled to qualified inmmunity. First, a court
determ nes “whether the plaintiff has alleged the deprivation of

an actual constitutional right at all.” Wlson v. Layne, 526 U S.

603, 609 (1999). Then a court determ nes, “whether that right
was clearly established at the tine of the alleged violation.
Id. at 609. The standard is whether a reasonable officer could
have believed his conduct to have been reasonabl e under the |aw.

Kimv. Gant, 1997 W. 535138 at *10 (E.D. Pa. 1997). Even if

Dantzl er had stated a constitutional violation, he has not shown
t hat reasonable officers would have known their conduct was
unconstitutional.

Solonon is entitled to sunmary judgnent on Count | as well.
In his conplaint, Dantzler brings a Section 1983 cl ai m agai nst
Solonon in his official and individual capacities.! To bring a
successful clai munder Section 1983, a plaintiff nust establish
that the allegedly unlawful conduct: (1) was commtted by soneone

acting under the color of state |law, and (2) deprived plaintiff

This court already disnissed the counts agai nst Sol onon in
his official capacity.



of rights, privileges and inmunities protected by the

Constitution or federal law. Cohen v. Gty of Phil adel phia, 736

F.2d 81, 83 (3d Gr. 1984).
There is no liability under Section 1983 for those who do

not act under color of state law. Goman v. Townshi p of

Manal apan, 47 F.3d 628, 638 (3d Cr. 1995). Sol onon was not
acting under color of state |law, as an off-duty housing police
officer, he was acting as a private party. A private party can
only be held |iable for a Section 1983 violation where the
private party was involved in a conspiracy with one or nore state
officials to deprive a plaintiff of constitutional rights.

Boykin v. Bloonsburg Univ., 893 F. Supp. 409, 417 (M D. Pa.

1995).

Dant zl er has not alleged a conspiracy between Sol onon and
one or nore state officials, and he has not shown any evi dence
t hat Sol onmon was involved in such a conspiracy. Solonobn gave the
police officers information about who shot him That this
informati on may have been fal se does not create a conspiracy.
Solonon is entitled to sunmary judgnent on the Section 1983
claim

B. Count Il — State Law C ai ns

In Count |11 of his conplaint, Dantzler brings clains of
false arrest, false inprisonnment and malici ous prosecution
agai nst all defendants. Because the court is granting summary

judgment on all federal clains against all defendants prior to



trial, the court will decline to exercise suppl enental
jurisdiction over the state lawclains. 28 U S. C. 8 1367(b)(3).
V. Concl usi on

Def endants’ Gaul, WIIlians, Verecchio and the City of
Phi | adel phia’s Motion for Summary Judgnent will be granted.
Summary Judgnent as to Defendant Solonon will be granted. The
claims in Count Il will be dismssed without prejudice. An

appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARRY DANTZLER ) ClVIL ACTI ON
V.
GEORGE W LLI AM5, THOVAS GAUL, ; NO. 02-Cv-7074

JOHN VERRECH O and RONALD SOLOMON,
in their individual and official
capacities.

ORDER

AND NOW this __ day of May 2004, upon consideration of the
Motion for Sunmary Judgnent by the City of Phil adel phia, Gaul,
Wl lianms, and Verrecchi o (paper no. 32) and Ronald Sol onon’ s
Motion for Sunmary Judgnent (paper no. 37), it is hereby ORDERED
t hat :

1. The Motion for Summary Judgnent by the Cty, Gaul,
Wl lians, and Verrechio is GRANTED.

2. Ronald Solonmon’s Mtion for Sunmary Judgnent is GRANTED
3. Count Il is DI SM SSED W THOUT PREJUDI CE

4. Dantzler’s Mtion for Leave to Attach a Suppl enent al
Exhibit is DENIED AS MOOT.

5. The Cderk is directed to mark this case CLOSED

Norma L. Shapiro, S.J.



