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Petitioner Zachary WIlson has filed a Petition for a Wit of
Habeas Corpus pursuant to 28 U.S.C. 8§ 2254, and alleges that the
prosecutor in his case engaged in intentional racial discrimnation
during jury selection, in violation of the Fourteenth Amendnent to
the United States Constitution. For the reasons that follow the
Court will grant Petitioner a Wit of Habeas Corpus.
| . RELEVANT BACKGROUND

Petitioner was convicted by a jury in the Philadel phia Court
of Conmon Pl eas on May 16, 1984, for the February 1, 1982 nurder of
David Smth following a dispute over a ganme of craps. Petitioner
was sentenced to life inprisonnment for this crime. On Novenber 17,
1987, the Superior Court of Pennsylvania affirned Petitioner’s
conviction. Petitioner did not seek allocatur in the Supreme Court
of Pennsylvania. On January 4, 1988, Petitioner filed a pro se
petition for relief pursuant to the Pennsylvania Post Conviction
Relief Act (“PCRA"), 42 Pa. C.S. A 8§ 9541, et seq., and appointed

counsel subsequently filed an amended petition. This PCRA petition



did not assert any claimthat the prosecutor had discrimnated on
the basis of race in the selection of the jury used in Petitioner’s

trial in violation of Batson v. Kentucky, 476 U. S. 79 (1986), or

Swain v. Alabama, 380 U.S. 202 (1965). On May 30, 1994, the PCRA

Court denied the petition, and on Novenber 13, 1995, the Superior
Court of Pennsylvania (“Superior Court”) wupheld the denial.

Commonweal th v. Wlson, 536 A 2d 830 (Pa. Super. Ct. 1987). On My

24, 1996, the Suprene Court of Pennsyl vani a denied W son’ s request
for allocatur.

On June 2, 1997, WIlson filed a second PCRA petition alleging
for the first time a claimunder Batson and Swain on the basis of
a videotaped | ecture delivered by Jack McMahon, the prosecutor in
Petitioner’s trial (The “McMahon Tape”). (See Hearing Stip. Ex. 1.)
This lecture was given sonetinme in 1986, two years after
Petitioner’s conviction, but was not released to the public until
|ate March or early April of 1997. (See Hearing Stip. T 1.) On
February 10, 1999, the PCRA Court denied Petitioner’s second PCRA
petition, reasoning that Petitioner’s claim had been waived
pursuant to 42 Pa. C S. A 9544(b), which states that a claimis
wai ved i f the petitioner could have raised the claimat trial or at
an earlier point in the appeals process but failed to do so.

Commonweal th v. WIson, No. 2914, at p. 5 (Decenber Term 1983).

On July 31, 2000, the Superior Court affirmed the denial, reasoning

that Petitioner’s Batson claimhad been wai ved pursuant to 42 Pa.



C.S.A 8§ 9544(b). Comonwealth v. WIson, No. 783 EDA 1999 (Pa.

Super Ct. Jul. 31, 2000). On March 22, 2001, the Suprene Court of
Pennsyl vania  denied Petitioner’s request for al | ocat ur.

Commonwealth v. WIlson, 775 A 2d 806 (Pa. 2001). Thus, no

Pennsyl vani a state court has determned the nerits of Petitioner’s
Bat son cl aim

Subsequent to his convictioninthe instant matter, Petitioner
was convicted and sentenced to death for an unrel ated hom ci de.

Commonweal th v. WIlson, 649 A 2d 435 (Pa. 1995). Petitioner is

currently on death row at the State Correctional Institution at
Gaterford (“Graterford Prison”) awaiting execution. According to
Petitioner, his convictionin the instant case was presented in his
capital case as an aggravating circunstance in determning his
eligibility for the death penalty. (Habeas Pet. at 4, n.2).

On January 23, 2002, Petitioner filed a counsel ed petition for
habeas corpus in this Court, asserting racially biased jury

sel ecti on under Batson and Swain. In an opinion dated May 9, 2003,

this Court held that Petitioner’s claimof racially discrimnatory
jury selection was neither tinme barred nor procedural ly defaulted,
and ordered that an evidentiary hearing be held on the nerits of

Petitioner’s claim See Wlson v. Beard, Cv. A No. 02-374, 2003

US Dist. Lexis 9737 (E.D. Pa. May 8, 2003). On Sept enber 29,
2003, this Court held a hearing on the nerits of Petitioner’s

claim At the hearing, Petitioner entered the McMahon Tape into



evidence. In addition, the parties stipulated at the hearing that
ei ght of the sixteen perenptory strikes exercised by Jack McMahon
at Petitioner’s trial were exercised against African-Anmericans

(Hearing Stip Ex. 4.) The parties also stipulated that the jury at
Petitioner’s trial consisted of nine whites and two bl acks (Hearing
Stip Ex. 3.) The parties have further stipulated that the race of
the second alternate juror was white. (1d.) The race of one of the
jurors who sat on Petitioner’s jury, as well as the race of the
first alternate juror, have not been stipulated to and are
apparently unknown. (1d.) Petitioner has also submtted evidence
whi ch he asserts establishes that four of the remaining eight
jurors agai nst whom M. MMahon exercised perenptory strikes were
African- Anerican. Upon reviewof this evidence, the Court finds as
fact that a total of nine jurors agai nst whom M. MMahon exerci sed

perenptory strikes were African-Anerican.? Unfortunately, it is

! Petitioner has subnitted voter registration materials which he
asserts establish that three additional jurors against whom M.
McMahon exercised perenptory strikes were black. (Pet’s Hearing
Exs. 1, 3-4.) Petitioner asks the Court to so find as fact.
Respondents dispute Petitioner’s assertion, and argue that the
voter registration materials only establish that a person whose

name matches the nanme of a stricken juror was bl ack. |ndeed, the
names of the three jurors, Brenda Ford, Donna Mses, and Dana
Moore, would appear to be fairly conmon. Mor eover, Respondents

produced not or vehicle records fromthe Pennsyl vani a Departnment of
Transportation for persons using the nanes Brenda Ford and Donna
Moses. (Resp. Hearing Ex. C1). These notor vehicle records
denonstrate that there are multiple persons |Iisted under the names
of both Brenda Ford and Donna Moses. Mor eover, while the notor
vehicl e records contain photographs for sonme drivers using the
names of Brenda Ford and Donna Mbses, the records for other drivers
listed under these names do not contain matching photographs.
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not di sputed that, with one small exception,? the entire transcri pt
and the court reporter’s tapes of the voir dire proceedings at
Petitioner’s trial have been lost and are currently unavail abl e.
(Hearing Stip 1 6.) At the hearing, M. MMhon testified that,
because of the passage of nearly twenty years since the tine of
trial, with one exception, he had “no idea” why he exercised
perenptory stri kes agai nst these potential jurors. (9/23/03 N T. at

43-49.)

| ndeed, according to the notor vehicle records, the only driver
listed under the nane of Donna Mses who resides in Philadel phia
does not appear to be African-Anerican. (See Resp. Hearing Ex. C 2,
at 5.) Petitioner has also submtted an affidavit from Mnuel
WIllians, who states that he is married to a woman known as Dana
Moore. (Pet’s Hearing Ex. 3.) However, M. WIIlianms does not state
in his affidavit that his wife served on Petitioner’s jury.
Accordi ngly, the Court cannot find as fact that the jurors stricken
at Petitioner’s trial under the nanes of Brenda Ford, Donna Moses
and Dana Moore were African-American.

Petitioner has al so provided two affidavits fromRenee McNei |,
the wi dow of a man named Janes McNeil. (Pet’s Hearing Ex. 2.) A
juror nanmed Janes MNeil was stricken by M. MMhon at
Petitioner’s trial. M. MNeil indicates that her husband, who was
bl ack, was called for jury service in Petitioner’s case in 1984,
and was not selected as a juror. (See id.) Ms. MNeil indicates
that she renmenbers this information because, when her husband
returned honme after having not been selected, he commented to her
that he felt that race had been a factor in the prosecutor’s
decisionto strike him (See id.) Upon reviewof these affidavits,
the Court finds as fact that the juror naned Janes McNeil who was
stricken at Petitioner’s trial was African-Anerican.

2There is a twenty page transcript of the voir dire proceedings of
May 10, 1984. The contents of this transcript do not appear to be
rel evant to the instant case.



1. STANDARD OF REVI EW

The state court in this case never addressed the nerits of
Petitioner’s Batson claim because it found that the claim was
procedurally defaulted pursuant to state |aw. Accordingly, the

Court nmkes a de novo determnation of this claim See Appel v.

Horn, 250 F.3d 203, 210 (3d Gr. 2001)(“It follows that when,
al t hough properly preserved by the defendant, the state court has
not reached the nerits of a claimthereafter presented to a federal
habeas court, the deferential standards provided by AEDPA . . . do
not apply . . . [and] the federal habeas court nust conduct a de
novo review over pure |legal questions and m xed questions of |aw
and fact . . . .7"). However, any factual determ nations of the

state court that would be relevant to Petitioner’'s Batson claim

“are still presuned to be correct, rebuttable only upon a show ng
of clear and convincing evidence.” |d.
[11. DI SCUSSI ON

In Batson v. Kentucky, 476 U S. 79 (1986), the United States

Suprenme Court recogni zed that the practice of exercising perenptory
chal | enges provides an opportunity for prosecutors so inclined to
engage in discrimnation. Accordingly, the Court in Batson
established a three part burden shifting procedure to be used in
determining whether a prosecutor had engaged in racially
discrimnatory jury selection practices. Under Batson, “Once the

def endant nmakes a prima facie showing of racial discrimnation



(step one), the prosecution nust articulate a race-neutral
explanation for its use of perenptory challenges (step two). If it
does so, the trial court nust determ ne whether the defendant has
established purposeful discrimnation (step three).” Riley v.
Taylor, 277 F.3d 261, 275 (3d Cir. 2001)(citations omtted).

A Step 1 - Prima Facie Case

Under Batson, “A court should consider all relevant
circunstances in assessing whether a prim facie show ng of

di scrim nati on has been nmade.” Holloway v. Horn, 355 F. 3d 707, 722

(3d Cr. 2004). The United States Court of Appeals for the Third
Circuit (“Third Crcuit”) “has identified five factors that are
generally relevant in this inquiry: 1) the nunber of racial group
menbers in the panel; 2) the nature of the crine; 3) the race of
the defendant; 4) a pattern of strikes against racial group
menbers; and 5) the questions and statenents during the voir dire.”

Id. (quoting United States v. O enons, 843 F.2d 741, 748 (3d G

1988)). In Holloway, the Third Crcuit specifically rejected a
rule, which had been utilized in Pennsylvania state courts, which
required a Petitioner to make a record identifying the race of the
venire persons stricken by the prosecution, as well|l as the racial
conposition of the final jury selected, in order to establish a
prima facie case of discrimnation under Batson. The Hol | oway
court reasoned that “The defendant’s burden at the initial [prim

facie] stage is to show nerely that jurors of his race have been



struck and that the strikes are indicative of an inproper notive.”
Id. at 728. The court also noted that “a defendant’s Batson
obj ecti on need not always be based upon a pattern of strikes; it
can be based, for exanple, on a single strike acconpanied by a
showi ng that the prosecutor’s statenents and questions to the juror
(or to prior jurors) support an inference of discrimnation.” |d.
While the analysis in this case is admttedly hanpered by the
fact that we do not have a transcript of the voir dire proceedi ngs,
there is still nore than sufficient circunstantial evidence of M.
McMahon’s wuse of racial discrimnation in the selection of
Petitioner’s jury to establish a prima facie case under Batson
First, in the McMahon Tape, M. MMahon describes in great detai
his strategy of systematically excluding certain types of black
jurors in cases that he tried. Specifically, M. MMhon describes
inthe Tape his practice of striking all African-Anmerican potenti al
jurors from |ow incone neighborhoods, striking young African-
Ameri can wonen, and striking ol der African-Anmerican wonen in cases
i nvol ving young bl ack mal e defendants.®* (McMahon Tape at 47, 56-
57.) M. MMahon, realizing that these practices were in direct
contravention of Batson, also described techniques which could be

utilized to avoi d detection, such as questioning black jurors nore

According to the habeas corpus petition, Petitioner was 46 at the
time that the Petition was filed on January 23, 2002. (See Habeas
Corpus Petition at 19.) Petitioner, an African-Anmerican, was
therefore in his late twenties at the time of his trial.
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carefully in order to ensure that one had a non-discrimnatory
reason for striking the juror if an objection were nade. (MMhon
Tape at 70.) Many of the practices described in the McMahon Tape
are therefore blatantly discrimnatory on their face, as the
Pennsyl vania Supreme Court, which previously had occasion to

consider the contents of the Tape, has found. See Conmonwealth v.

Basenore, 744 A 2d 717, 731 (Pa. 2000) (“we condemn i n the strongest
terms the practices described in the transcript [of the MMhon
Tape], which flout constitutional principles in a highly flagrant
manner.”) This Court simlarly condemms the discrimnatory jury
sel ection practices described in the McMahon Tape.

In the Tape, M. McMahon clearly states that he al ways adhered
to the sanme strategy when picking a jury, no matter what the
circunstances. (See McMahon Tape at 3, 62.) Specifically, M.
McMahon states in the Tape that “I think you pick the sanme jury.
| don't care if it’s a black, white, Puerto R can, Chinese, or
what. You pick the sane jury.” (Ld. at 62.) M. MMahon further
stated that “And that’s all | can tell you . . . is to play by
certain rules and don’t bend them and don’t change them” (ld. at
3.) I ndeed, in Basenore, the Pennsylvania Suprene Court, in
considering a simlar case brought by an Afri can- Aneri can def endant
who had been tried by M. MMhon, found that “there can be no
guestion that the practices described in the transcript [of the

McMahon Tape] support an i nference of discrimnation on the part of



any proponent.” 744 A 2d at 731-32. Accordingly, the Court finds
that the McMahon Tape provides strong circunstantial evidence of
the fact that M. MMhon engaged in racial discrimnation in
picking the jury at Petitioner’s trial.

The strong circunstantial evidence provided by the MMahon
Tape i s supplenented by the fact that at |east nine of the sixteen
jurors agai nst whom M. MMahon exercised perenptory strikes at
Petitioner’s trial were African-Anmerican (Hearing Stip Ex. 4),
thereby providing additional circunstantial evidence that the

strikes were racially notivated. See McCain v. Gamey, 96 F.3d

288, 292 (7th CGr. 1996) (“Wiere a party uses a significant nunber
of its total strikes on nenbers of a certain racial group, one
m ght infer that the party was concerned about the racial make-up
of the jury and acted in a discrimnatory fashion.”)(internal
citation omtted). Mor eover, according to the record the jury
panel at Petitioner’s trial consisted of nine whites and only two
African- Anericans, with the race of one juror unknown. (Hearing
Stip Ex. 3.) M. MMhon's own testinony at the evidentiary
hearing concerning his use of race in the jury selection process
further bolsters Petitioner’s prima facie case. Specifically, when
asked whether race was ever a factor in his decision to exercise
perenptory challenges, M. MMhon responded with an equivoca
answer and did not entirely discount the possibility that race was

relevant in his decision-nmaking. M. MMhon testified as

10



foll ows:

The Court: Did race ever play a factor in your
determning who to challenge and who not to
chal | enge perenptorily?

M. MMWMhon: | understand. Do you - that’s a
t ough question, Your Honor. | can’'t say that
it - because sonetinmes they' re intertw ned.
woul d say that - was it ever a factor? In sone
ways, | guess, yes. In sonme ways | woul d think
- in certain situations, maybe, but only
because of its correlation to another factor,
not because of the color of their skin. It was
really other things and its because of other
issues that would be the reason for a
perenptory strike. | don’t see race as being
t he reason.

(9/23/03 NT. at 43.)¢ Accordingly, the Court finds that
Petitioner has established a prinma facie case of discrimnation
under Batson

B. Step 2 - Race Neutral Reasons for M. MMhon's Strikes

When a petitioner establishes a prima facie case under Step

One of Batson, the burden falls upon the prosecutor to provide a

* Respondents argue that M. McMahon’s testinony at the evidentiary
heari ng establishes that race was never the notivating factor in
M. MMhon's decision to strike potential jurors. The Court
rejects Respondents’ reading of M. MMhon's testinony as
i nconsistent with M. MMhon’s statenents in the MMhon Tape
itself. Indeed, M. MMhon nade clear in the Tape that his
decision to strike jurors was notivated in part by race. For
exanpl e, M. MMhon advocates in the Tape the exclusion of young
African-American wonen fromjury panels, not the exclusion of all
young wonen from jury panels. (See MMhon Tape, at 57.)
Accordingly, if M. MMbhon's testinony was intended to suggest
that M. MMhon was solely notivated by factors other than race
with respect to all of his perenptory challenges in this case, the
Court finds such testinony not to be credible.

11



race neutral reason for its decision to strike each individua
African- Anerican juror. A prosecutor’s failure to provide any
explanation for the perenptory strikes that she nmade wll not
satisfy the prosecution’s burden at Step Two. See Batson, 476 U. S.
at 98 (“Nor may the prosecutor rebut the defendant's case nerely by
denying that he had a discrimnatory notive or [affirm ng] [his]
good faith in making individual selections.") Moreover, the nere
fact that other jurors of the defendant’s race served on the
defendant’s jury does not, initself, rebut the petitioner’s prim
facie case that race played a part in the perenptory strikes of

i ndividual jurors. See Harris v. Kuhlman, 346 F.3d 340, 346 (2d

Cr. 2003). However, if the prosecutor does state a race neutral
reason for the strike of an individual juror, this reason wll be
deened sufficient regardl ess of whether the Court finds the reason

persuasive, or even plausible. Purkett v. Elem 514 U S. 765

(1995). In Purkett, the Court wote that “It is not until the
third step that the persuasiveness of the justification becones
rel evant--the step in which the trial court determ nes whether the
opponent of the strike has carried his burden of proving purposeful
discrimnation.” |d. at 768.

Accordi ngly, the burden of the prosecutor to cone forward with
a race neutral reason for an individual strike is a burden of
production, not of persuasion, and “the ultimte burden of

per suasi on regardi ng raci al notivation rests with, and never shifts

12



from the opponent of the strike.” 1d. (citing St. Mary's Honor

Gr. v. Hcks, 509 US. 502, 511 (1993))(enphasis in original).

Even a rationale that appears entirely unrelated to the facts of
the case at hand will satisfy the prosecutor’s burden at Step Two,
unless “a discrimnatory intent is inherent in the prosecutor’s

expl anation.” Hernandez v. New York, 500 U. S. 352, 360 (1991).

At the Septenmber 29, 2003 hearing, M. MMhon failed to
articulate a non-discrimnatory reason for all but one of the
perenptory strikes that he exercised agai nst African-Anmericans at
Petitioner's trial.®> M. MMhon testified at the hearing that he
sinply coul d not renenber the reasons for the individual strikes,
even when he attenpted to refresh his nenory by exam ni ng t he notes
that he took during the voir dire process. Petitioner argues that,
as M. McMahon failed to articul ate any race neutral reason for his
decision to strike multiple potential black jurors, Respondents
have failed to carry their burden under Step Two of Batson

G ven the uni que factual circunstances of this case, the Court
di sagrees. First, as discussed, supra, after the Suprenme Court’s

decision in Purkett v. Elem the burden on the prosecution to

provide a race neutral reason is extrenely light, and cases in

whi ch a Petitioner has succeeded on a Batson chal |l enge because the

M. McMahon did testify at the hearing that he struck one African-
American juror, Darrell Lanpkin, because his brother had been
convicted of a crine and was currently incarcerated. (See infra, 8
3.)

13



prosecutor failed to satisfy his burden under Step Two are
extrenely rare.?®
Petitioner relies heavily upon a case fromthe United States

Court of Appeals for the Eleventh Crcuit, Bui v. Haley, 321 F.3d

1304 (11th Cr. 2003), in which a petitioner established a Batson
vi ol ati on based upon the failure of the prosecutor to articulate a
non-di scrimnatory explanation for his strikes under Step Two of
t he Batson procedure. However, in that case, the | ead prosecutor
at the trial, M. Evans, never articulated reasons for the
perenptory strikes he chose to exercise on an individual, juror by
juror basis. Rather, M. Evans gave only a general statenent at
the time of jury selection concerning his perenptory strikes which
di savowed any reliance upon race. M. Evans stated that “W struck
t hose who we believed would acquit. Those strikes were not based
on race but on just our exercising our right to strike jurors we
feel would be nost favorable to acquit. On that ground[ ] only.”

ld. at 1309. Moreover, M. Evans did not appear at a subsequent

® The burden of the prosecution at Step Two has been |ikened to the

burden an enployer faces under the MDonnell Douglas burden
shifting procedure for enploynent discrimnation cases to
articulate a legitimte, nondi scrimnatory reason for its

enpl oynent action. See Bui_v. Haley, 321 F. 3d 1304, 1320 n.3 (11th
Cir. 2003). Alawreviewarticle noted in 1998 that “there is not
a single reported case in which a plaintiff prevails at the second
step in a discrimnation |awsuit because a defendant enployer is
unwi Il ling or unable to articulate a legitinmate, nondi scrimnatory
reason for its enploynent action.” D. Chin and J. Golinsky, Myving
Beyond McDonnel |l Douglas: ASinplified Method for Assesing Evi dence
in Discrimnation Cases, 64 Brook. L. Rev. 659, 665 (1998).

14



hearing on the petitioner’s Batson challenge held in state court.
Rat her, only Ms. Brooks, the counsel who served as second chair
during the trial, was present at the hearing. It was clear from
the record that M. Evans, and not Ms. Brooks, made the ultimte
decisions as to whether to exercise perenptory strikes. 1d. at
1315. Moreover, “even though Brooks had three opportunities to do
so, she never clained to have actually discussed with Evans his
reasons for each of the strikes he exercised.” 1d. The Bui court
therefore found that “the trial court could not reasonably have
found that Brooks was in a position to know the inner workings of
Evans’s mnd at trial-specifically, that race did not play a
significant role in his decision making.” 1d. Accordingly, the Bui
court held that, because there was absolutely no evidence of the
state of m nd of the prosecutor who actually exercised the strikes
at Petitioner’s trial, the prosecution had failed to satisfy its
burden at Step Two of the Batson anal ysis.

Bui therefore rests heavily upon the fact that the prosecution
in that case failed to produce any evidence of the prosecutor’s
state of mnd during the voir dire process. Accordingly, the
subm ssi ons made by the prosecution’s co-chair at trial concerning
the prosecutor’s notivation for the strikes anmpbunted to nothing
nmore than speculation and post-hoc rationalizations by a third

party. See also Hardcastle v. Horn, No. 98-Cv-3028, 2001 W

722781, at *16 (E.D. Pa. Jun. 27, 2001)(prosecution failed to rebut

15



inference of discrimnation where prosecutor stated that she was
unabl e to renenber the specific reasons for her strikes and nade
only a general denial of racial discrimnation). By contrast, the
McMahon Tape provides strong circunstantial evidence of the actual
state of mnd of M. MMhon during the jury selection process at
Petitioner’s trial. |Indeed, as discussed, supra, M. MMahon was
quite clear in the Tape that he systematically engaged in the
practices described in the Tape in every case that he tried,
including the systematic exclusion of certain categories of
African- Anrerican jurors from panels. However, on the Tape M.
McMahon al so describes a nunber of race neutral reasons for
striking jurors from jury panels. Specifically, M. MMbhon
descri bed on the Tape his practice of striking the foll ow ng groups
from jury panels, anong others: “esoteric” people, doctors,
| awyers and social workers. Furthernore, it appears from M.
McMahon' s statenents on the Tape that he would strike jurors who
fit into these broad categories regardless of their race.’
Finally, and inportantly, in the Tape M. MMhon never advocated
striking all African-Anerican jurors. Rather, while M. MMahon
advocated striking large categories of African-Anmerican jurors,

certain African-Anmerican jurors, including older black nen and

M. McMahon states in the Tape “This goes across the board of all

races; you don’t want smart people.” (MMahon Tape at 55.) M.
McMahon further states that “Don’t ever take a | aw student. Don’t
ever take a | awyer. Don’t ever do that. | did it once. 1711

never do it again.” (MMahon Tape at 52.)

16



bl acks fromthe South, were considered desirable. (McMahon Tape at
56.)

Mor eover, although it is unfortunate that M. MMahon was
unable to articulate specific reasons for all but one of his
perenptory strikes at the hearing, under the facts of this case M.
McMahon’ s inability to do so cannot be deened unreasonable. First,
there is no dispute that Petitioner never argued at his trial that
M. MMahon had engaged in racially discrimnatory jury selection
practices.® Thus, M. MMhon was never called upon to articul ate
race neutral reasons for his strikes at the tine of trial.?®
Second, through no fault of either party, no record of the voir
dire proceedings is presently available in this case. Third,
nearly twenty years have passed since the date of Petitioner’s
trial. Accordingly, it is neither surprising nor unreasonabl e that
M. MMahon was unable to renenber the reasons why he chose to
strike a particular juror at Petitioner’s trial.

Accordingly, the Court finds that, under the unique factual

ci rcunstances of this case, M. MMhon' s inability to articul ate

8 In its May 9, 2003 Oder and Menorandum this Court excused
Petitioner’'s failure to object to M. MMahon's strikes at the tine
of trial because Petitioner did not have access to the McMahon Tape
until it was made public nore than a decade later. See WIson v.
Beard, Gv. A No. 02-374, 2003 U.S. Dist. Lexis 9737 (E.D. Pa. My
8, 2003).

° Indeed, because Petitioner’s trial occurred two years before
Bat son was deci ded, M. McMahon woul d |Ii kel y not have been required
to articulate race neutral reasons for his strikes even if
Petitioner had objected.
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race neutral reasons for all of the individual strikes that he nmade
is not fatal to Respondents’ ability to satisfy Step Two of Batson.
To be sure, as noted, supra, general denials of racism and
affirmances that a prosecutor acted in good faith are not

sufficient to satisfy Step Two of Batson. See Batson, 476 U.S. at

98. However, the McMahon Tape provides nore than general denials
of racism Rat her, the MMahon Tape clearly provides nunerous
specific race neutral reasons for striking prospective jurors,
reasons which appear to be sufficient, in and of thenselves, to
cause M. MMahon to utilize a perenptory strike against a juror
regardl ess of that juror’s race. Accordingly, just as the McMahon
Tape provides circunstantial evidence that race may have played a
part in the jury selection at Petitioner’s trial, the McMahon Tape
at the sane tine provides circunstantial support for Respondents’
argunent that factors other than race may have been responsi bl e for
M. MMhon' s perenptory strikes. Indeed, the Court has already
found that Petitioner has satisfied Step One of Batson based
primarily upon the statenents made in the MMhon Tape,
notwi thstanding the virtual absence of any record of the jury
sel ection process at Petitioner’s trial besides M. McMahon’s tri al
notes. Accordingly, in the interest of fairness, the Court wll
al l ow Respondents to rely upon the many race neutral reasons for
striking individual jurors listed in the MMhon Tape when

attenpting to nmeet their burden under Step Two of Batson. The

18



Third G rcuit has endorsed the concept that the prosecution may, in
an appropriate case, utilize circunstantial evidence in order to

satisfy its burden under Step Two of Batson. See Johnson v. Love,

40 F. 3d 658, 667 (3d GCr. 1994)(“we are unwilling to rule out the
possibility that the state may be able to satisfy its step two
Bat son burden by tendering circunstantial evidence.”) The Court
finds that this case presents the type of factual situation
contenplated in Johnson.' Accordingly, the Court finds that, by
presenting through the McMahon Tape nunerous specific race neutral
reasons for striking jurors, any of which nay have been responsi bl e
for M. MMhon's decision to strike individual jurors in
Petitioner’s case, Respondents have satisfied the requirenments of
Step Two of Batson.

3. Step 3- Purposeful Discrimnation

In Step Three of Batson, Petitioner nust establish, by a
preponderance of the evidence, that M. MMahon's decision to
strike at least one juror at Petitioner’s trial was notivated at

| east in part by race. See McKinney v. Artuz, 326 F.3d 87, 98 (2d

1 The Court’s opinion should in no way be read to relieve a
prosecutor fromhis burden under Step Two of Batson to articul ate
specific race neutral reasons for his decisionto strike a specific
juror when a prinma faci e case under Batson is established, if, when
considering the circunstances, the prosecutor shoul d reasonably be
expected to be able to do so. The Court nerely holds that, under
the facts of this case, where it is not reasonable to expect M.
McMahon to be able to articulate a specific race neutral reason for
the strikes that he nade due to circunstances beyond his control,
Respondents may resort to circunstantial evidence in order to
satisfy Step Two of Batson
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Cr. 2003)(noting that, at Step Three of Batson, “the court nust
det er m ne whet her the noving party carried the burden of show ng by
a preponderance of the evidence that the perenptory chall enge at
issue was based on race.”)(citing Batson, 476 U S. at 98;
Her nandez, 500 U.S. at 359.)

The traditional nethod by which a def endant successfully neets
his burden is by attacking the validity of the race neutral reasons
for the strikes provided by the prosecutor in Step Two of Batson.

Rico v. Leftridge-Bird, 340 F.3d 178, 185 (3d G r. 2003)(“At step

three, ‘the issue conmes down to whether the trial court finds the
prosecutor's race-neutral explanations to be credible. Credibility
can be neasured by, anong ot her factors, the prosecutor's deneanor;
by how reasonabl e, or how i nprobabl e, the explanations are; and by
whet her the proffered rationale has sonme basis in accepted trial

strategy.’ ")(quoting Mller-El v. Cockrell, 537 US. 322, 339

(2003)); see also Hernandez, 500 U S. at 363. In determ ning

whet her the prosecutor’s stated reason is pretextual, a court nust
exam ne the totality of the relevant facts. Rico, 340 F. 3d at 185.
Rel evant considerations include the fact that the prosecutor did
not strike white jurors who net the sanme race neutral criteria that
the prosecutor provided as a justification for striking black
jurors. ld. As noted, supra, with the exception of one juror,

Daryl Lanpkin, M. MMhon did not provide any expl anation for the
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perenptory strikes that he made.!*! However, notwi thstanding the
enphasis that courts have placed at Step Three of Batson upon
exam ning the reasons given by the prosecutor at Step Two for
evidence of pretext, it is clear that a court may exam ne all
rel evant circunstances in determ ning whether the petitioner has
met his ultimate burden of persuasion. For exanple, in Mller-El,
the Suprenme Court held that “historical evidence of racial
discrimnation” in the district attorney’s office that prosecuted
the defendant was relevant to a determnation of whether a
petitioner had established a Batson claim 537 U S. at 347. I n
MIller-El, evidence had been presented establishing that the Dall as
County District Attorney’'s Ofice, the office that had prosecuted
the defendant, had “alnobst categorically” excluded African-
Americans fromjury service. Id. The Court held that such evidence
was “relevant to the extent that it casts doubt on the |egitinmacy
of the notives underlying the State’s actions in petitioner’s

case.” |d.

1 M. MMhon, after exanmining his trial notes, testified that he
struck M. Lanpkin because M. Lanpkin’s brother had been convicted
of a crime and was currently incarcerated. (9/23/03 N.T. at 47.)
Petitioner argues that M. MMhon's stated explanation for
striking M. Lanpkin is pretextual, because M. MMahon did not
strike a potential white juror whose sister had been arrested. (See
9/23/03 N.T. at 51.) However, there is a large difference between
bei ng arrested and being convicted of a crinme and thereafter being
sentenced to prison. Accordingly, M. MMhon's stated reason for
striking M. Lanpkin does not, in itself, support Petitioner’s
assertion that M. McMahon' s stri ke of M. Lanpkin was notivated by
raci al discrimnation.
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The strongest evidence in support of Petitioner’s assertion
that M. McMahon engaged in discrimnatory jury sel ection practices
at his trial is, of course, the McMahon Tape itself. M. MMhon
admtted during his testinony at the hearing that, “by and | arge,”
the presentation that he gave in the McMahon Tape was an accurate
summary of the manner in which he conducted jury selection.
(9/23/03 N.T. at 38.) Indeed, with the exception of a story he
relates in the Tape about feigning illness in order to obtain a
nore favorabl e jury panel, which M. McMahon adm tted was not true,
M. McMahon testified that the Tape was accurate. (9/23/03 N.T. at
39.) The Court finds M. MMahon's testinony to be credible in
this regard. Moreover, as discussed, supra, M. MMahon was quite
clear in the Tape that he always followed the sane practice in
selecting juries, regardless of the circunstances of the case.?!?

Respondent s point out that Petitioner’s trial occurred in 1984, and

2 1'n the Tape, M. MMahon conpared the jury selection process to
a gane of bl ackjack, and insisted that one shoul d al ways adhere to
the sanme rules when picking a jury, regardless of the situation.
M. MMahon st at ed:

But the key is, just as in playing blackjack,

is to stay by the rules. You know, when you're

going in . . . down Atlantic Cty, the people

that generally win at blackjack are the people

that have certain rules. They stay by them

t hey conti nue. Sonme days they're going to

|l ose, they’'re going to get that bad card

flipped on them and you nay get the bad juror

flipped on you- but over the long haul, these

peopl e playing blackjack are going to wn

because they stayed by certain rules.
(McMahon Tape at 3.)
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the MMahon Tape was not made until at |east 1986. Thus,
Respondent s argue that, although the Tape may have represented M.
McMahon’s practice in picking juries in 1986, the procedures
followed in the Tape do not necessarily represent M. MMahon' s
practice at the tinme of Petitioner’s trial. M. MMhon does
indicate on the Tape that he devel oped the procedure he used to
pick juries over tinme. Specifically, M. MMhon states that: “I'm
going to tell you things that | think over the years that have cone
to me of doing this.” (McMahon Tape at 47.) However, the argunent
that M. McMahon’ s policy of systematically excluding certain types
of black jurors fromjury panels only devel oped between the ti nme of
Petitioner’s trial and the tinme that the MMhon Tape was made
ultimately lacks credulity. Nowhere in the Tape does M. MMhon
indicate that he had developed this policy, or any of the other
policies described in the Tape, only recently. Mor eover, M.
McMahon began his career with the district attorney's office in
1978, six years before Petitioner’s trial. (9/23/03 N T. at 49-50).
Thus, it is hard to believe that M. MMahon had not devel oped his
jury selection practices by the tine of Petitioner’s trial.

The assertion that M. McMahon engaged in the race-based jury
sel ection practices described in the Tape at Petitioner’s trial is
bol stered by evidence of the pattern of strikes that M. MMahon
made. The parties do not dispute that M. MMhon exercised at

| east eight of his sixteen perenptory strikes against African-
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Anmerican jurors, and further that the jury panel in Petitioner’s
case consisted of nine white jurors and two black jurors. The
raci al conposition of the jury panel in Petitioner’s case closely
mat ches the racial conmposition that M. MMhon stated he strove
for in the McMahon Tape. Specifically, in the Tape M. MMahon
war ned against picking an all-white jury, for fear of reverse
raci sm Instead of an all-white jury, M. MMhon stated that
“I"ve always felt that a jury of like eight whites and four bl acks
is a great jury, or nine and three.” (MMahon Tape at 59).%3# M,
McMahon stated that, with such a jury, “You re not going to get any
of that racist type of attitude because a white guy is not going to
sit inthat jury and say, ‘Aw, thempeople live like this and that’
with other blacks sitting there in the room” (1d.)

Furthernore, M. MMihon noted the race, as well as the

gender, of the 12 jurors enpaneled at Petitioner’s trial. (See

Hearing Stip. Ex. 2.) Petitioner’'s trial occurred two years

3 As noted, supra, the parties have agreed that the jury panel in
Petitioner’s case consisted of nine white jurors and two bl ack
jurors, with the race of one enpanel ed juror unknown. (See Hearing
Stip. Ex. 3.) Accordingly, it is very possible that the jury panel
in Petitioner’s case consisted of nine white jurors and three bl ack
jurors.

“ M. MMhon's witten notes identify the race and gender of
enpanel ed jurors with synbols (i.e., “W and “BF’). M. MMahon
confirmed during his testinony at the hearing that “B’ and “W
stood for black and white and “F’ and “M stood for female and
mal e. (9/23/03 N.T. at 52.)
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bef ore the Batson deci si on was handed down, ** and Respondents have
offered no other legitimate rationale for M. McMahon's decision to
make such notations. Accordingly, the Court draws the reasonabl e
i nference that M. MMahon noted the race of these jurors because
race played a role in his decision-mnmaking process during voir dire
at Petitioner’s trial.

Accordi ngly, upon consi deration of all rel evant circunstances,
the Court finds as fact that the jury selection practices that M.
McMahon describes in the Tape are the jury sel ection practices that
M. MMahon engaged in during Petitioner’s trial.

However, the Court’s finding that M. MMhon practiced what
he preached in the McMahon Tape at Petitioner’s trial does not end
the Court’s inquiry. For, as noted, supra, M. MMahon never
advocated the whol esale exclusion of all black jurors from jury
panel s. Rat her, M. MMhon was quite clear that he only
di sapproved of certain categories of black jurors. Specifically,
M. McMahon cl early di sapproved of African-Anerican jurors froml ow
i ncone areas. (MMahon Tape at 47.) In addition, M. MMahon
di sapproved of ol der bl ack wonen, at | east in cases involving young

bl ack mal e def endants, and young bl ack wonmen. (MMahon Tape at 56-

> The holding in Batson provides an incentive for prosecutors to

note the race of stricken prospective jurors, as well as the race
of jurors actually enpaneled, in order to assist themin neeting
their burden at Step Two of providing race neutral reasons for the
strikes they have nade if a defendant establishes a prima facie
case.

25



57.) By contrast, M. MMhon found ol der bl ack men, and bl acks

fromthe South, to be excellent jurors. M. MMahon stated that:

| tell you, | don't think that you will ever

lose a jury with blacks from South Carolina.

They’ re dynamte. They' re dynamte. They just

have a different way of |iving down there, a

di fferent phil osophy. And they’ re | aw and order

and they' ' re on the cops’ side. And those people

are good.
(McMahon Tape at 57-58.) Indeed, according to M. MMahon, “1’ve
seen DA's who strike [older black jurors] because they’' re bl ack,
and that’s kind of like a rule, “Wll, they're black, |’ve got to
get rid of them’ But these people, in ny experience, are good
jurors.” (McMahon Tape at 56.) Accordingly, while it is quite
clear fromthe Tape that M. McMahon woul d desire to stri ke a young
black man from a low inconme area in Philadel phia, it is equally
clear that M. MMahon would find an ol der bl ack nmal e who grew up
in South Carolina highly desirable. This case is further
conplicated by the fact that, as discussed, supra, M. MMhon in

the Tape provides nunerous race neutral reasons for striking

jurors, and advocated striking jurors who were social workers or

M. MMahon felt that young bl ack women nmade bad jurors because

they “got two mnorities, they’re wonen and they’'re . . . bl acks,
so they're downtrodden in two areas. And they sonehow want to take
it out on sonebody, and you don’t want it to be you.” (MMhon

Tape, at 57.)
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attorneys, who were too snmart, or who were too “esoteric.” M.
McMahon was quite clear in the Tape that he woul d strike jurors who
fit into these disfavored categories regardless of the color of
their skin. (See, e.qg., MMhon Tape at 55.) Accordi ngly, the
Court has considered the possibility that M. MMahon’s strikes of
i ndi vidual African-Anerican jurors in this case were based solely
upon race neutral reasons, and not based upon the fact that the
jurors were African-Aneri can.

However, notw t hstandi ng such possibility, the Court finds as
fact that at | east one of the perenptory strikes exercised agai nst
African-Anerican jurors by M. MMahon at Petitioner’s trial was
notivated at least in part by that juror’s race. The categories of
African- Anerican jurors whom M. MMahon advocates striking are so
broad that it is inpossible for the Court to believe that none of
the nine African-American jurors whom M. MMhon struck at

Petitioner’s trial were stricken at | east in part because of their

Y There is virtually no information in the record which sheds |ight
upon t he denographic characteristics (i.e., age, profession, etc.)
of the jurors against whom M. MMhon exercised perenptory
strikes.

M. MMhon's trial notes do contain limted information
concerning the geographic location and enploynent status of sone
of the jurors whom he exercised perenptory strikes against.

(Hearing Stip. Ex. 2.) However, M. MMahon’s notes do not
provi de any background information for many of the jurors that he
struck. Moreover, information concerning a prospective juror’s

enpl oyment status and the | ocation of their residence does not shed
any | i ght upon whether these jurors woul d have been stricken on the
basi s of one of M. MMhon's nore nebul ous di sfavored categori es,
(1.e., because they were too smart or too “esoteric.”)
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race. For exanple, based upon his statenents in the Tape, M.
McMahon woul d have endeavored at Petitioner’s trial to exercise
perenptory strikes against both “young” and “ol der” black wonen.
(McMahon Tape at 56-57.) Furthernmore, in the Tape M. MMhon
never specifically defined the terns “young” and “older.”
Moreover, the parties have stipulated that M. MMihon actually
exerci sed perenptory strikes against at |east six black wonen at
Petitioner’s trial. (Hearing Stip. Ex. 4.) There is nothing in the
record to indicate that these six jurors were stricken solely
because they fit into one of M. MMhon’s race neutral disfavored
categories, and, given M. MMhon's statenents in the Tape
concerning black female jurors, it would not be reasonable for the
Court to assunme that this was the case.

Accordingly, the Court finds that Petitioner has established,
by a preponderance of the evidence, that M. MMahon's decision to
exercise a perenptory strike agai nst one or nore African-Anerican
menbers of the jury venire at Petitioner’s trial was notivated by
raci al discrimnation.

D. Mxed Mtive Analysis

In cases where a Petitioner has established that race pl ayed
a role in a prosecutor’s decision to strike a potential juror,
courts have allowed the prosecution to raise a mxed notive
defense. Respondents have forcefully argued that a m xed notive

anal ysis should be applied to this case, because the Tape and M.
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McMahon’ s hearing testinony establish that M. McMahon never struck
a juror solely because of that juror’s race. However, a m xed
nmotive analysis is not hel pful to Respondents. 1In a m xed notive
analysis, it is the respondent’s burden to establish that the
prosecutor would have stricken the potential juror even if the

juror were of a different race. See Gattis v. Snyder, 278 F. 3d 222,

235 (3d Gr. 2002). In order to neet this burden in this case
Respondents woul d have to establish, at a mninum that every one
of the black jurors stricken by M. MMahon at Petitioner’s trial
because of their race fit into one of M. MMhon's race neutra
di sfavored categories, and therefore would have been stricken
regardl ess of their race. Respondents have not cone close to
meeting this burden. Accordi ngly, Respondents’ mxed notive
argunent fails.
| V. CONCLUSI ON

For the foregoing reasons, the Court concl udes, based upon al
of the relevant evidence, that Petitioner has successfully
established intentional discrimnation by the prosecutor in
selecting a jury in Petitioner’s case. Accordingly, the Court
grants Petitioner a Wit of Habeas Corpus.

The proper relief in this case is to vacate the convictions
which resulted fromthe trial that is the subject of the instant
Petition, and allow the Commonwealth of Pennsylvania to retry

Petitioner before a properly selected jury within 180 days of the
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date of the acconpanyi ng order.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ZACHARY W LSON

Cl VI L ACTI ON
NO. 02-374
V.
JEFFREY A. BEARD,
DONALD T. VAUGHN
ORDER
AND NOW this 19th day of April, 2004, upon careful and

i ndependent review of the Petition for a Wit of Habeas Corpus
(Docket # 1), the Report and Recomrendati on of Magistrate Judge
Linda Caracappa, the hearings held on January 29, 2003, and
Septenber 29, 2003, and all related subm ssions, |IT IS HEREBY
ORDERED that the Petition for a Wit of Habeas Corpus is GRANTED.
| T 1S FURTHER ORDERED t hat Petitioner’s convictions of May 16, 1984
for First Degree Murder and Possessing an Instrument of Crine, see

Commonweal th v. WI1son, Nos. 2914, 2916 (Decenber Term 1983), are

VACATED. The Commonweal th of Pennsylvania may retry Petitioner on

these charges within 180 days of the date of this Order.

BY THE COURT:

John R Padova, J.









