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Presently before the Court are the Report and Recommendati on
of United States Magi strate Judge Peter B. Scuderi and objections
thereto filed by pro se Petitioner Patrick Toussai nt
(“Petitioner”), who is currently incarcerated at the Mahanoy
State Correctional Institute in Pennsylvania. On Decenber 6,
1996, a jury in the Court of Common Pl eas of Phil adel phia County
(the “Court of Common Pleas”) convicted Petitioner of three
counts of rape, involuntary devi ate sexual intercourse, and
ki dnapping. On May 15, 1997, Petitioner was sentenced to an
aggregate termof seven-to twenty-years of inprisonnment for these
convi cti ons.

On Cctober 24, 2002, Petitioner filed a Petition for a Wit
of Habeas Corpus (the “Petition”) with this Court, pursuant to 28

U S C § 2254.° In accordance with 28 U S.C. § 636 and Local

. Petitioner signed and presunably handed the instant Petition
to prison officials on October 24, 2002. While the Petition was
filed on behalf of Petitioner on February 19, 2003 in the United
States District Court for the Mddle District of Pennsylvani a,
the Petition was transferred to this Court and consi dered
received for filing Novenmber 4, 2002. However, pursuant to the



Rule of Cvil Procedure 72.1, this Court referred the Petition
for a Report and Recommendati on to Magi strate Judge Scuderi, who,
on August 26, 2003, recommended that this Court deny the Petition
because Petitioner’s clains are procedurally defaulted or
otherwi se without nerit. On Septenber 8, 2003, Petitioner filed
his objections to the Report and Recommendation with this Court.
For the follow ng reasons, Petitioner’s objections are
OVERRULED, WMagi strate Judge Scuderi’s Report and Recommendati on

i s ACCEPTED and ADOPTED as suppl enented by this nmenorandum and

Petitioner’'s Petition for a Wit of Habeas Corpus is DEN ED.

BACKGROUND

A.  Factual H story

During two separate snow storns, Petitioner, an enployed
taxicab driver, offered both of his victins a ride in his
personal autonobile.? Taxicabs were not in operation due to the
i ncl ement weather. Both victins, during each of their respective
encounters with Petitioner, accepted his offer of a ride. Upon
entering his autonobile, each victimintroduced herself to

Petitioner by name, but Petitioner neverthel ess chose to refer to

prison mailbox rule, this Court will construe the filing date as
Cct ober 24, 2002, the date the Petitioner hand-delivered the
Petition to prison officials. Burns v. Mrton, 134 F.3d 109, 113
(3d Gr. 1998).

2 Both victins described the car as small and red.



each of the wonmen, on each occasion, as “Boo.” Each of the
victinms had requested that Petitioner drive her to a specific
destination, and with each of the victins, Petitioner proceeded
to take her el sewhere.

The first victim K H, entered Petitioner’s car at 5:30
p.m on January 9, 1996. Instead of driving K H to her nother’s
home, as she had requested, Petitioner drove her to his
apartment. Upon arrival at his apartnment conplex, Petitioner
parked his taxicab in such a way that K H's exit was barricaded
by a snow bank. Wth K H confined in his car, Petitioner
retrieved a beer fromhis apartnent, returned to the car, drank
t he beer, and then began to drive around again. K H pled with
Petitioner to drive her hone, but this request resulted in
Petitioner angrily scream ng and banging his fists on the
steering wheel. Petitioner drove K H to Fairnmount Park, again
par ki ng next to a snow bank that prevented any attenpt of flight,
and raped K H After Petitioner left Fairnmount Park, he returned
to his apartnment and brought K H inside. At this point, KH
attenpted to flee, but Petioner grabbed her, threatened to kil
her, and then raped her a second tinme before taking her hone.

Petitioner’s second victim MD., entered Petitioner’s car
at 11:45 a.m on February 6, 1996. Instead of driving MD. to
her nother’s place of work, as she had requested, Petitioner

drove her to his apartnment. Upon arrival, Petitioner invited



MD. into his apartnment and she voluntarily accepted his
invitation. Once inside, Petitioner threatened to kill MD. if
she did not have sex with him and then raped her. After
engagi ng in repeated, sexual assaults on MD., Petitioner drove
her to the Chester Transportation Center.

Both victins, KH and MD., reported their assaults to the
authorities and each positively identified Petitioner® as their

att acker.

B. Procedural History

Petitioner was arrested and charged with two counts of rape
and ki dnapping of K H, and one count of rape and involuntary
devi ate sexual intercourse with regard to MD. On July, 10,
1996, Judge Carolyn Engel Tem n granted the Comonweal th’s notion
to consolidate these two cases in the Court of Common Pl eas.
Petitioner noved to sever the two indictnents, but his notion was
denied. On Decenber 6, 1996, after a jury trial before Judge D
Webst er Keogh, Petitioner was convicted of all charges. Judge
Keogh sentenced Petitioner to an aggregate term of seven-to
twenty-years inprisonnent. Petitioner tinely filed post-sentence

notions, and on Septenber 29, 1997, Judge Keogh deni ed these

3 K.H positively identified Petitioner at a line-up and at
trial. MD. positively identified Petitioner froma photo spread
and later at trial.



notions. 4

On Cctober 7, 1997, after the denial of his post-sentence
notions, Petitioner appealed his conviction to the Superior Court
of Pennsylvania, claimng only that his case was inproperly
consol idated. The Superior Court affirmed his conviction in

Commonweal th v. Toussaint, 736 A 2d 15 (Pa. Super. Ct. 1998).

Petitioner then filed a Petition for Al owance of Appeal to the
Suprene Court of Pennsylvania, and the Suprene Court provided
final judgnent in his case with its Oder denying allocatur in

Commonweal th v. Toussaint, 794 A 2d 361 (Pa. 1999).

Following this denial, Petitioner sought collateral state
relief under Pennsylvania s Post-Conviction Relief Act (“PCRA")
on January 13, 2000 by filing a pro se petition in the PCRA
court, which would be presided over by Judge Koegh. Petitioner
claimed for the first time that he was denied effective
assi stance of his trial and direct appellate counsel and, again,
that the inproper consolidation of his two indictnents denied him
a fair trial. Specifically, Petitioner claimed that his trial
counsel failed to challenge the Commonwealth’s testinony or have
his enployer testify as a character witness for Petitioner at

trial. Petitioner also asserted that his appellate counsel erred

4 The post-sentence notions raised two i ssues with the Court
of Conmon Pleas: (1) the Court erred in denying Petitioner’s
nmotion to sever the two cases, and (2) the evidence was
insufficient to support the convictions.



by not raising trial counsel’s ineffectiveness.
After filing his pro se PCRA petition, Petitioner was
appoi nted PCRA counsel, who subsequently filed a no-nerit letter

containing a request to wthdraw pursuant to Commopnweal th v.

Finley, 550 A 2d 213, 215 (Pa. Super. C. 1988). Follow ng an
i ndependent review on the nerits of all of Petitioner’s clains,
on May 31, 2001, Judge Keogh dism ssed Petitioner’s PCRA petition
and al |l owed Petitioner’s PCRA counsel to w thdraw.?®

Petitioner appeal ed Judge Koegh’s dism ssal of his PCRA
petition to the Superior Court of Pennsylvania listing inproper
consolidation and ineffective assistance of counsel on his
“statenment of issues to be raised on appeal.”® The Superior
Court ruled only on Petitioner’s consolidation claimbecause the
Court said that while Petitioner listed four issues in his
“Statenent of Questions Involved,” the other issues raised were

not addressed in the argunent section of his brief.” The

5 Judge Keogh issued an opinion on Dec. 21, 2001, concl uding
that the PCRA petition was properly deni ed.

6 The “statenent of issues to be raised on appeal” is a
section on the Superior Court Docketing Statenent, a formused to
adm ni ster scheduling of arguments and cases on appeal, that
Petitioner conpleted after filing notice of his appeal. See Pa.
R App. P. 3571.

! As the Superior Court’s opinion does not |list the other
three issues that Petitioner raised in his “Statenent of
Questions Involved” for his PCRA appellate brief, this Court wll
construe, for instructive purposes only, that Petitioner’s claim
for ineffective assistance of counsel was one of the issues
omtted because Petitioner listed ineffective assistance in the



Superior Court held that Petitioner’s consolidation claimwas
“not a cogni zabl e [ PCRA] cl aini because it was “fully and finally

litigated in Petitioner’s direct appeal.” Comonwealth v.

Toussaint, No. Gv. A 1774 EDA 2001 (Pa. Super. C. Feb. 12,
2003) .

On Cct ober 24, 2002, Petitioner filed the instant Petition
for Wit of Habeas Corpus pursuant to 28 U. S.C. § 2254 with this
Court. Petitioner appears to assert that: (1) the state court
i nproperly consol idated the two af orenentioned indictnments
against him (2) he was denied effective assistance of trial and
appel l ate counsel; (3) the district attorney denied himaccess to
certain reports and evidence during and after trial; and (4) he
was never advised of his inmmgration status at trial. The
District Attorney of Phil adel phia (“Respondent”) responded that
Petitioner’s first claimof inproper consolidation is wthout
merit and all other clains are procedurally defaulted.

On August 26, 2003, after a thorough review of the
Petition’s nerits, Magistrate Judge Scuderi issued a Report and
Reccommendati on agreeing with Respondent that Petitioner’s first
claimof inproper consolidation was neritless. Judge Scuder
al so agreed that Petitioner’s remaining clainms were procedurally

defaulted. On Septenmber 8, 2003, Petitioner filed objections to

“statenment of issues to be raised on appeal” portion of the
Docketi ng Statenent.



Magi strate Judge Scuderi’s Report and Reconmendation, which this

Court will address bel ow.

1. DI SCUSSI ON

This Court reviews de novo those portions of the Magistrate

Judge’ s Report and Recommendation to which specific objections
have been made. 28 U . S.C. 8 636(b)(1); Fed. R Cv. P. 72(b).
Petitioner objects, although it is not entirely clear fromhis
repetitive submssion, to the Report’s finding that Petitioner’s
two indictnments were properly consolidated, and that his other
three remaining clains were procedurally defaulted. Petitioner’s
remaining clains were as follows: (1) that his trial and
appel l ate counsel were ineffective; (2) that Respondent w thheld
evi dence; and (3) that he was never advised of his inmmgration

status during trial.

A.  Exhaustion

Absent exceptional circunstances, a federal court, guided by
principles of federalismand comty, will not entertain the
claims of a habeas petition unless the petitioner has exhausted
all available state renedies. 28 U S.C. § 2254 (b)(1);

O Sullivan v. Boerckel, 526 U. S. 838, 842 (1999); Lanbrix v

Singletary, 520 U. S. 518, 523 (1997). This exhaustion

requirenent is not nmet unless the petitioner has given the state



court the initial opportunity to pass upon and correct alleged
violations of the petitioner’s constitutional rights.

O Sullivan, 526 U S. at 844-45. The petitioner can neet this
exhaustion requirenent if he allows “the state courts one ful
opportunity to resolve any constitutional issues by invoking one
conplete round of the established appellate review process.” |d.
at 845. Exhaustion does not require that the highest state court
rule on the nerits of a petitioner’s claim but only that the

court be given the opportunity to do so. Swanger v. Zi nmernan,

750 F.2d 291, 295 (3d Cr. 1984). For exanple, if the
petitioner’s direct appeal fromthe trial court’s judgnment on a
constitutional issue is unsuccessful, he may then petition for a
wit of appeal on that issue to the state’'s highest court, and
if, like in this case, the highest state court denies allocatur,
then that constitutional issue wll be deenmed exhausted for
federal habeas revi ew purposes.

The claimpresented for federal habeas review nust first be
“fairly presented” to the state courts to be considered
exhausted, and the burden of proving exhaustion of all state

remedi es rests on the habeas petitioner. Lanbert v. Blackwell,

134 F. 3d 506, 513 (3d Cir. 1997). |If a petitioner has not
“fairly presented” his or her clains to the state courts, but no
state avenue remains available for such purpose, such unexhausted

clains may be deened exhausted, even if the state courts have not



had the opportunity to exam ne the nerits. See Gay v.

Net herl and, 518 U. S. 152, 161 (1996). Federal habeas revi ew of
the nmerits of such clains is neverthel ess precluded if the
“prisoner has defaulted his federal clains in state court
pursuant to independent and adequate state procedural rule .

.”  Coleman v. Thonpson, 501 U.S. 722, 750 (1991).

Upon this Court’s review of the record, it is clear that
Petitioner never presented his clains to the state courts
al l eging ineffective assistance of counsel, w thhol ding of
evi dence, or failure of being advised of his inmmgration status.
On direct appeal, Petitioner challenged only the consolidation of

his cases. Commonwealth v. Toussaint, No. Cv. A 4228 Phil.

1997, 136 A . 2d 15 (Pa. Super. C. 1997). Then, on state
collateral review, Petitioner’s appeal of the PCRA court’s deni al
of his PCRA petition, at best, raised a claimfor ineffective
assi stance of trial and appell ate counsel and other natters, but
only actually argued in his appellate brief that the
consolidation of his two indictnments was in error. This Court
fully agrees with Judge Scuderi’s Report and Recommendati on t hat

consolidation is the only exhausted claim

B. Pr ocedural Def aul t
1. dains Not Raised in State Court

As Petitioner failed to raise on direct review any cl ai ns of

10



i neffective assistance of counsel or that involve evidence and
immgration status information allegedly wthheld fromhim
Petitioner has not exhausted these clains. However, an attenpt
to exhaust these clainms now would be futile because the PCRA' s
statute of limtations, wthin which Petitioner has one year to
file any and all PCRA petitions, has run. See 42 Pa. Cons. Stat.
8 9545(b)(1). Since Pennsylvania's statute of limtations
procedurally bars any attenpt at further relief, Petitioner’s
clainms of ineffective assistance of counsel, w thholding of
evidence and failure to be advised of his inmgration status are,

accordingly, procedurally defaulted. See Colenan v. Thonpson,

501 U. S 722, 731-32 (1991); Engle v. lsaac, 456 U. S. 107, 125-26

n.28 (1982).

2. Clains Not Argued in PCRA Court

Petitioner’s clains raised in his PCRA court appellate
brief, like his claimof ineffective assistance of counsel,?® are
al so procedurally defaulted because his failure to argue them

functionally waived the issues on state collateral appeal. See

8 As expl ai ned above, we presune, for instructional purposes
only, that ineffective assistance of counsel was one of three

i ssues that Petitioner raised in his PCRA appeal, but did not
brief. Qur analysis of Petitioner’s ineffective assistance claim
woul d equally apply to his other clains for w thhol ding of
evidence and failure to be advised of his inmgration status
shoul d they turn out to be the remaining two clains raised, but
not argued, on his appeal of the PCRA court’s dism ssal of his
PCRA petition.

11



42 Pa. Cons. Stat. Ann. 8§ 9544(b). “If the petitioner nentions
an issue, but fails to develop any argunent with respect to the
issue in his brief, the issue nmay al so be deened waived.” Ranps
v. Kyler, No. Gv. A 03-2051, 2003 U.S. Dist LEXIS 23387, at *16

(E.D. Pa. Nov. 17, 2003) (citing Commobnwealth v. Genovese, 675

A . 2d 331, 334 (Pa. Super. C. 1996); Conmmonwealth v. Long, 753,

A 2d 272, 279 (Pa. Super. C. 2000); Conmonwealth v. Mris, 629

A 2d 1014, 1016-17 (Pa. Super. Ct. 1993); Pa. R App. P. 2111;

Commonweal th v. Rivera, 685 A 2d 1011 (Pa. Super C. 1996)).

Despite petitioner’s pro se status, he is not exenpt fromthe
requi renent to “properly raise and devel op appeal able clains.”

Id. at *17 (citing Commonwealth v. Wite, 674 A 2d 253, 257 n.6

(Pa. Super. C. 1996)). Once a claimis deened waived in the
state court, it becones procedurally defaulted and is therefore

not reviewable by a federal court. [1d. (citing Werts v. Vaughn,

228 F.3d 178, 192 n.9 (3d Gr. 2000), cert. denied, 523 U S. 980

(2001)).

In Petitioner’s PCRA appeal, the Superior Court of
Pennsyl vani a explicitly denied review of all but one of
Petitioner’s clains because Petitioner failed to devel op any
argunment in his brief wwth respect to the denied clains.

Commonweal th v. Toussaint, No. Cv. A 1774 EDA 2001 (Pa. Super.

Ct. Feb. 12, 2003). Al hough petitioner may have initially

presented his ineffective assistance claimin his “Statenment of

12



Questions Involved” to be raised on appeal of the dismssal of
his PCRA petition, he did not nention it in his argunent, and

therefore waived this claim See Toussaint, No. Cv. A 1774 EDA

2001. In accordance with Ranpbs, we find that Petitioner waived
these clains, which Petitioner raised, but did not argue, and
that this procedural default precludes our review of those

clains. See Ranpbs, 2003 U.S. Dist. at *16-17.

3. Cause, Prejudice and Fundanental M scarriage of Justice

VWhile Petitioner procedurally defaulted on three of his
clains, federal habeas review of such procedurally-defaulted
clainms is nevertheless permtted if a petitioner can denonstrate
cause for the default and actual prejudice as a result of the
all eged violation of federal |law, or denonstrate that failure to
consider the clainms would result in a fundanental m scarri age of

justice. Edwards v. Carpenter, 529 U S. 446, 451 (2000). To

show cause, first, Petitioner nust denonstrate that “sone
objective factor external to the defense inpeded counsel’s
efforts to conply with the State’s procedural rule.” Col eman,

510 U.S. at 753; Murray v. Carrier, 477 U S. 478, 488 (1987);

Werts v. Vaughn, 228 F.3d 178, 192-93 (3d Cr. 2000). Second,

Petitioner nust show that prejudice resulted by denonstrating
that the errors at trial “‘worked to his actual and substanti al

di sadvantage, infecting his entire trial with error of

13



constitutional dinmensions.’” Werts, 228 F.3d at 193 (quoting

Murray, 477 U.S. at 494). O herwise, to establish the
fundanmental m scarriage of justice exception to the procedural
default rule, the petitioner nust denonstrate “actual innocence.”

Schlup v. Delo, 513 U S. 298, 324 (1995); Calderon v. Thonpson,

523 U. S. 538, 559 (1998) (stating that a claimof actual

i nnocence nust be based on “reliable evidence not presented at
trial” to show that “it is nore |ikely than not that no
reasonabl e juror would have convicted himin |light of new

evi dence”).

Petitioner has not presented any evidence denonstrating
cause for his procedural default. Specifically, Petitioner
failed to put forth evidence that provides an explanation for
either his delay in raising these clains beyond the PCRA s one-
year statute of limtations or his decision not to argue themin
his PCRA appeal. Wthout first showi ng cause, this Court cannot

and need not address the prejudice requirenment. Engle v. |saac,

456 U.S. 107, 134 n.43 (1982).

Further, the Petition contains conclusory allegations
agai nst Respondent and trial w tnesses, acconpanied only by
excerpts of his trial transcripts. It appears that Petitioner is
trying now, on federal habeas review, to re-litigate his case
with the sane facts and evidence that were before the jury at his

trial. Petitioner, however, has not presented any evi dence not

14



al ready presented at trial to support his clains of innocence for
this Court to conclude that a fundanental m scarriage of justice
has resulted. Thus, under either the “cause and prejudice” or

the “m scarriage of justice” standard, Petitioner’s procedurally

defaulted clains are not subject to federal habeas review

C. Consolidation

Petitioner’s only exhausted claimis that the trial court
i nproperly denied his notion to sever the two cases agai nst him
for trial. Petitioner appears to claimthat the consolidation of
the two cases was so prejudicial that it rendered his trial
unfair in violation of his federal due process rights.
Petitioner objects to the Report and Recommendation’s finding
that his claimof inproper consolidation was neritless.

Al though Petitioner’s consolidation claimwas fully
litigated in state court and passes the procedural requirenents
for exhaustion, it does not pass this Court’s jurisdictional
requi renent that his claiminvolve a matter of federa

constitutional | aw. See Estelle v. McCGuire, 502 U S. 62, 67

(1991); Johnson v. Rosenyer, 117 F.3d 104, 109-10 (3d Gr. 1997).

“Even if the state courts [nmake] a m stake of state |aw which
prejudices [a petitioner], ... to obtain habeas corpus relief [a
petitioner] nmust denonstrate that the m stake deprived himof a

ri ght which he enjoyed under the Constitution, |laws, or treaties

15



of the United States.” Johnson, 117 F.3d at 110.

Petitioner alleges that the consolidation was unfair and
prejudicial to his trial, which tenuously inplicates the Due
Process O ause of the Federal Constitution. Despite this tenuous
i nplication, however, consolidation of offenses, and decisions on
nmotions to sever charges, are state |aw questions. Jones v.
Brierly, 276 F. Supp. 567, 571 (E.D. Pa. 1967). “Errors of state
| aw cannot be repackaged as federal errors sinply by citing the
Due Process O ause.” Johnson, 117 F. 3d at 110.

In Ashe v. United States, the nbst recent United States

Suprene Court case to consider the propriety of consolidating
separate indictnents for trial, the Court held that a state
court’s consolidation of two indictnents for trial at one tine
was not a violation of any federal constitutional right. 270

U S. 424, 425-26 (1926). The Suprene Court held that
consolidation of indictnents for trial is part of the state's
admnistration of crimnal law not to be interrupted by federal
habeas attack. [d. at 426. The only attack that could be made
upon a state court’s consolidation decision was whether the state
had the “constitutional power” to present two indictnents in one
trial. [|d. at 425. The Suprene Court answered that question
affirmatively while repeating that “there was not a shadow of a

ground for interference wwth this sentence by habeas corpus.”

|d. at 426. In accord with the Ashe ruling, our Court also

16



determ ned | ong ago that “the action of the trial court in
consolidating indictments is not open to attack on a habeas

corpus proceeding.” Sliva v. Pennsylvania, 196 F. Supp. 51, 53

(E.D. Pa. 1961).°
A review of Third Grcuit precedent on this issue of state
court consolidation supports our finding that this issue is not

cogni zabl e for federal habeas review See Geen v. Rundle, 452

F.2d 232, 236 (3d Gr. 1971) (holding that failure of trial
counsel objecting to consolidation constituted waiver); D xon v.
Cavell, 284 F. Supp. 535, 538 (E.D. Pa. 1968) (finding no

prejudice in joinder of multiple defendants); Jones v. Brierly,

276 F. Supp. 567, 571 (E.D. Pa. 1967) (stating consolidation was
an issue of “state |aw and procedure rather than . . . federal
constitutional issues and justiciable only on direct appeal
rather than on federal habeas corpus proceedings”). But see,

Tillman v. Koehane, No. Cv. A 87-500, 1988 U.S. Dist LEXI S

17314, at *5 (D.N. J. Aug. 5, 1988) (review ng consolidation claim
on the nerits against fundanentally unfair due process standard);

Levy v. Parker, 478 F.2d 772, 811-13 (3d Cr. 1973) (finding no

prejudice in consolidation of charges in Court Marti al

proceeding), rev’'d on other grounds, Parker v. Levy, 417 U. S. 733

(1974). The absence of any federal habeas ruling on

° This precedent has carried into other districts and been
further approved. See e.qg., Lews v. Peyton, 291 F. Supp. 753,
756 (WD. Va. 1968).

17



consolidation in the Third Grcuit in thirty years of habeas
review | ends reasonabl e support for our determ nation that, as
held in Sliva, consolidation at the state court trial |evel is
not a proper issue for federal habeas attack.

When reviewing the trial court’s determnation of its own
state law of joinder, this Court is bound by the state court’s
interpretations of state law. Estelle, 502 U. S. at 67-68. A
federal court sitting in habeas revieww ||l not “reexam ne state
court determnations on state |law questions.” 1d. It is not the
provi nce of the federal habeas court to determne if the state
court inproperly construed the state law with respect to the
consolidation; it is only to determne if the state court had the
constitutional power to consolidate. See Ashe, 270 U S. at 425.
Accordingly, we find that the Pennsylvania state court had the
power to consolidate Petitioner’s indictnents, thus, precluding

f ederal habeas review ' 1d. at 426.

10 Pennsyl vania Rule of Crimnal Procedure 582 presents the
foll ow ng standards for joinder:

(A) STANDARDS
(1) Ofenses charged in separate indictnments or infornmations
may be tried together if:
(a) the evidence of each of the offenses would be
adm ssible in a separate trial for the other and is
capabl e of separation by the jury so that there is no
danger of confusion . :

Pa. R Crim P. 582(a)(1).

1 Even if Petitioner’s consolidation claimwas reviewable on
the nerits, this Court would, for the sane reasons, agree with

18



V. CONCLUSI ON

As three of Petitioner’s four clains are procedurally
defaulted, and the fourth is a state |law i ssue not subject to
attack on federal habeas review, this Court need not reach the
merits of Petitioner’s clains for collateral relief.
Accordingly, Petitioner’'s Petition for Wit of Habeas Corpus is

her eby DENI ED.

t he Report and Reconmmendati on that the consolidation claimlacks
merit. A wit of habeas corpus will not be granted unless the
state court decided a question of federal constitutional law in
opposition to clearly established United States Suprenme Court
precedent, unreasonably and incorrectly applied the correct
Suprene Court |aw, or “decide[d] a case differently than [the
Suprene] Court has in a factual scenario that is materially

i ndi stinguishable.” Haneen v. State of Delaware, 212 F.3d 226,
235 (3d Gir. 2000) (citing Wllianms v. Taylor, 529 U S. 362, 389-
90 (2000)); 28 U.S.C. § 2254(d)(1). Therefore, Petitioner is
required to establish that the state court’s joinder of the cases
was in opposition to clearly established federal constitutional

| aw and was not objectively reasonable in Iight of the evidence

pr esent ed.
Even if joinder was in opposition to federal constitutional
law, the issue still lacks nerit on habeas review if it does not

rise to a violation of due process that is so unduly prejudicial

as to render the entire trial fundanentally unfair. See Payne v.
Tennessee, 501 U. S. 808, 825 (1991). For reasons expounded by
Magi strate Judge Scuderi in his Report and Recomendati on, we
agree that the state court’s consolidation was not unduly
prejudicial as the offenses were sufficiently simlar, the
consolidation did not confuse the jury, and the jury was properly
instructed on the separate indictnents.

19



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK TQUSSAI NT, : ClVIL ACTI ON
Petiti oner, :

V.

EDWARD KLEM et al, :
Respondent . : No. 03-0927

ORDER

AND NOW this day of March, 2004, upon careful and
i ndependent consi deration of Magistrate Judge Scuderi's Report
and Recomrendation and Petitioner's objections to the Magistrate
Judge's Report and Recommendation, it is ORDERED that:

1. Petitioner's Objections to the Magi strate Judge's
Report and Reconmendati on are OVERRULED

2. The Report and Reconmendati on of Magi strate Judge
Scuderi is APPROVED and ADOPTED as suppl enmented by this

menor andum
3. The Petition for Wit of Habeas Corpus is DEN ED;, and

4. Because Petitioner has failed to nake a substanti al
showi ng of the denial of a constitutional right, there
is no basis for the issuance of a certificate of
appeal ability. See MIller-El v. Cockrell, 537 U.S.
322, 327 (2003).

BY THE COURT:

JAMES MG RR KELLY, J.



