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Alex K. is a mnor who currently attends public school
in the Wssahi ckon School District (“District”) and receives
speci al education and rel ated services under the Individuals with
Disabilities Education Act (“IDEA’). 20 U S.C. 8 1400 et seq.
The plaintiffs, Alex K and his parents, allege that the District
failed to identify and | ocate Alex, and failed to provide him
with a Free Appropriate Public Education (“FAPE’) fromthe 1996-
1997 school year until May 2002. Alex attended private school
during this period, and the plaintiffs seek conpensatory
education and tuition reinbursement for that period.

Both parties have filed notions for sumary judgnent.
The defendant has filed a notion for disposition on the
admnistrative record. The Court wll grant the defendant’s

nmotion for summary judgnent, deny the plaintiff’s notion for



summary judgnent, and grant the defendant’s notion for
di sposition on the adm nistrative record.

Thi s case raises questions about the interpretation of
the “child find” provisions of the | DEA and the Pennsyl vani a Code
t hat govern a school district’s obligation to find and eval uate
di sabled children. Alex K initially attended private school at
Ger mant own Acadeny for kindergarten and first grade. During the
1996- 1997 school year while Alex was in the first grade,

Ger mant own Acadeny infornmed his parents that he was havi ng

| earning problens. Alex’'s parents had himtested. They visited
vari ous schools, |ooking for alternative placenents for Al ex.
They visited Shady Grove El enentary School, net with the
principal, and toured the facility. They ultinmately decided to
send Alex to the private Wodl ynde School and enrolled himthere
in 1997. In 2001, Alex's parents requested a due process
hearing, seeking tuition reinbursenent and conpensatory
education. Alex enrolled in public school in the Wssahi ckon
District in the Fall of 2002.

The plaintiffs do not conplain about Al ex’s treatnent
at public school in the Wssahickon District. The crux of their
conplaint is that the District should have conducted an
eval uation of Alex during the period 1996-2001 and offered him an

appropriate Individual Educational Plan (“1EP").



Backgr ound and Procedural History

A. Due Process Hearing

A Due Process Hearing was held before Dr. G egory J.
Smth, Hearing Oficer, on Septenber 23 and Cctober 22, 2002.
The plaintiffs sought conpensatory education and tuition
rei mbursenment for the 1997-1998 t hrough 2001- 2002 school years
when Alex K. attended the private Wodl ynde School. Al of the
parties put on witnesses at the hearing. The testinony rel ated
to two topics: general child find efforts of the District; and

the District’s efforts with respect to Al ex.

1. Ceneral Child Find Evidence

Deni se Fagan, the Director of Special Education in the
District from 1999, testified about how the District notified the
public about its special education services. She stated that in
1997, panphl ets devel oped by the special education departnent
were available and visible in the front office of every school in
the District, including Shady G ove El enentary School. The
panphl et s expl ai ned how to access special education and how to
have a child identified for special education services, discussed
what speci al education prograns were offered within the school
district, provided information on the confidentiality of student
records, and indicated that a parent could request an eval uation

for a student.



The District, according to Deni se Fagan, al so provi ded
information on its special education services on its website from
at |l east Cctober 1997. Information on special education services
was available in the school district offices and was advertised
on the cable TV network. Child find notifications were placed in
| ocal newspapers fromat |east 1996. From 1998, information on
the District’s special education progranms was sent to private
schools in the district, which stated that parents could request
an evaluation of their child for these services via a witten
request to the District.

Deni se Fagan also testified that the Montgonery County
Internmedi ate Unit cannot provide information on non-public
students receiving their services without a parental release.

The District does not receive information fromthe Departnment of
Transportation regardi ng which students are bussed to non-public
school s.

The plaintiffs asked to call Thomas Worril ow and | nge
Webster to testify about finding children. Prior to the hearing,
both parties’ attorneys held a conference call with the Hearing
Oficer, in which the Hearing O ficer listened to the offer of

proof for both potential witnesses.! The Hearing Oficer did not

! The defendant argued that Det. Worrilow s area of expertise

was in mssing persons and crimnal investigations. The

def endant argued that Dr. Webster was not qualified to testify

about appropriate child find procedures under state and federal
(continued...)



allow the two witnesses to testify, stating that M. Wrril ow
woul d di scuss nethods that could be used in finding individuals
in general and that Dr. Webster would di scuss nmethods that could
be used in child find activities. The Hearing O ficer found that
al though the witnesses m ght nmake hel pful suggestions as to what
school districts could do to identify individuals, their
testimony would not be probative in determ ning what the school
district must do under the lawto conply with child find

requirenents.

2. Evi dence Relating to the Plaintiffs

Regarding Alex K., Denise Fagan testified that she
never received a letter from Al ex’s parents requesting an
eval uation of Alex before |eaving her position to becone an
el ementary school principal in August, 2001.

Frank Musitano, Director of Special Education in 2001,
testified that he received a |letter dated Septenber 10, 2001 from
Alex K’'s mother (“Ms. K 7”) requesting an evaluation. The
District issued a Perm ssion to Eval uate on Septenber 14, 2001.
The District received the permssion formfrom Ms. K on

Decenber 17, 2001. The District issued an evaluation report for

(...continued)
regul ati ons.



Alex K. on April 25, 2002. An Individual Education Plan (“IEP")
was then issued for Al ex.

Ms. K testified at the hearing. She stated that she
and her husband visited a nunber of schools during the 1996-1997
school year |ooking for a proper placenent for Al ex. They net
with Gary Bundy, the principal of Shady G ove El enentary School,
at sone point during the 1996-1997 school year. She told M.
Bundy that she and her husband were in the process of having Al ex
tested and were just beginning to understand that Al ex had
| earning disabilities. A woman took themon a tour of the school
and showed them a speci al education classroom Ms. K did not
recall sharing independent tests or evaluations of Alex with the
District. She did not ask M. Bundy to evaluate Al ex. She was
“pretty certain” that he did not tell her to put a request for an
evaluation in witing. She did not follow up with the school.
She only followed up with the schools that inpressed her. She
also testified that she sent a letter to the District in February
of 2001 requesting an evaluation for Alex. No signed copy of
this letter was produced.

Gary Bundy, the principal of Shady G ove in the fall of
1996, testified about his neeting with Ms. K. He recalled
meeting wth Ms. K in 1996. She told himthat she believed
that her son had a learning disability. He told her that if she

woul d |i ke the Wssahi ckon School District to evaluate Al ex, she



shoul d put the request in witing. He also stated that there was
a special education panphlet on display in two visible places—+n
the outer office and the principal’s office—at the tinme of the
meeting. He did not recall whether he handed the panphlet to the
K 's.

M. John Rogers testified for the plaintiffs. He
served as the head of Wodl ynde School, when Al ex K attended
Wbodl ynde from 1997 until 2001. Hs testinony described Al ex
K.’ s education and performance at the Wodl ynde School .

Finally, the Hearing Oficer received witten briefs
and heard oral argunents fromthe parties regardi ng whether Al ex
K.’s clains for tuition reinbursenent and conpensat ory education

were barred by a statute of limtations.

B. Deci sion of the Hearing O ficer

I n Novenber 2002, the Hearing O ficer issued a
decision. The Hearing Oficer made the follow ng findings of
fact. Alex K attended Germantown Acadeny for kindergarten and
first grade (the 1995-1996 and 1996-1997 school years). In Apri
1996, Al ex was eval uated by a speech and | anguage therapist from
the Montgonery County Internmediate Unit, and the eval uator
recommended speech and | anguage therapy. This eval uation was not
shared with the District. Alex also had an i ndependent

neur opsychol ogi cal assessnent and an i ndependent speech and



| anguage eval uation. These evaluations were not shared with the
District.

During the 1996-1997 school year, Alex K 's parents
visited Shady Grove El enentary School and net with M. Gry
Bundy. They infornmed M. Bundy that Al ex was a student with
learning difficulties and that they were in the mdst of having
hi mi ndependently evaluated. They infornmed M. Bundy that they
were | ooking at potential placenents for Alex. M. Bundy
informed Alex K ’'s parents that if they would Iike the D strict
to evaluate Al ex and consider himfor special education they
shoul d put that request in witing. Alex' s parents enrolled him
in the Wodl ynde School in 1997.

On Septenber 10, 2001, Alex’'s parents requested that
the District evaluate Alex. The District issued a permssion to
eval uate formon Septenber 14, 2001. Alex’'s parents signed the
formon Decenber 10, 2001, giving their perm ssion for the
eval uation to begin. The District received the form on Decenber
17, 2001. An evaluation was conpleted and an eval uati on report
was sent to Alex’s parents on April 26, 2002, 79 school days
after the District received the signed perm ssion to eval uate
form An | EP was devel oped for Alex on May 14, 2002. On June 7,
2002 Al ex’'s parents approved the recommended placenent. They

requested a due process hearing in July, 2002.



Regarding the District’s child find obligations, the
Hearing O ficer found that child find notices explaining the
availability of special education services and how to request
t hose services were published in |ocal newspapers every year from
1996- 1997 t hrough the 2001-2002 school year. Fromthe 1996-1997
school year through the present, the District provided a panphl et
in District buildings explaining the availability of speci al
educati on services and how to request those services. Since at
| east the fall of 1997 the District provided information on its
internet web site describing the availability of special
educati on services and how to request those services. Since at
| east 1998, the Montgonery County Internmediate Unit in
col | aboration with the Montgonmery County school districts,
publ i shed a legal notice in |ocal newspapers explaining the
availability of special education services and how to request
t hose services. Since at |least 1998 this information was sent
directly to non-public schools.

The Hearing O ficer then concluded that the District
met its child find obligations during each of the years in
gquestion. The District fulfilled the requirenent to try to find
students through its various publishing activities. The Hearing
Oficer then found that Alex’s parents first notified the

District of Alex’s need for special education in Septenber, 2001.



The Hearing Oficer found that M. Bundy told Ms. K
to put a request for an evaluation in witing, finding M.
Bundy’' s testinony nore credible.? M. Bundy conplied with title
22, section 14.25(b) of the Pennsyl vania Code, by telling the
K."s to put their request in witing. He also found Ms. Fagan’s
testinony that she did not receive a copy of a request for an
eval uation in February of 2001 credible and convincing.?3

The Hearing O ficer concluded that the District
conpleted the evaluation report in April 2002, which exceeded the
time limt required under Pennsylvania |law, but that District’s
del ay was harnml ess error. He noted that in the Comobnweal t h of
Pennsyl vani a, an eval uati on nust be conpleted within sixty school
days of receipt of permssion to evaluate. The District took
seventy-ni ne school days to issue an evaluation report, nineteen
school days longer than required by |law. However, because an | EP
team neeting nmust be held within thirty days of conpletion of the
eval uation, and the |IEP nust be inplenented within ten school

days of its’ conpletion, the | EP shoul d have been inpl enented on

2 The Hearing Oficer found that M. Bundy's recollection of the
meeting wth Ms. K was clear, while Ms. K was only pretty
certain that M. Bundy had not instructed her to put a request
for an evaluation in witing.

3 The Hearing Oficer noted that Ms. K printed the unsigned
copy of the purported February, 2001 |etter from her conputer at
her attorney’ s request. He also noted that her Septenber, 2001
letter did not reference any prior requests for an eval uation.

-10-



May 15, 2002. 34 C.F.R 8§ 300.343(b)(2); 22 Pa. Code 88
14.123(b), 14.131(a)(2) (adopted June 8, 2001). The Hearing
Oficer found it highly unlikely that Alex's parents woul d have
removed him from Wodlynde for the |ast three or four weeks of
t he school year. He concluded that the delay was harmnl ess error.

Regarding the statute of limtations argunent, the
Hearing O ficer found that the one-to-two year statute of
[imtations was not applicable for either tuition reinbursenent
or conpensatory educati on.

On January 10, 2003, the Special Education Due Process
Appeal s Revi ew Panel of the Commonweal th of Pennsylvania affirmnmed
the Hearing Oficer’s order. The Panel noted that there was
insufficient evidence to conclude that the District failed to
offer to conduct a nmultidistrict evaluation or that the District
failed to respond to a witten parental request for an eval uation
in February, 2001. The Panel also found that the District was
not on notice that Alex K was receiving speech and | anguage
services fromthe Internediate Unit, and that the provision of
t hese services did not nean that Al ex was in need of special
education. Finally, the Panel noted that the provision of
transportation by the District would not nean that Alex K was in

need of special education.

-11-



C. The Federal Litigation

On February 11, 2003, the plaintiffs brought this suit
against the District. The conplaint alleges violations of
Section 1983 of the Civil Rights Act, 42 U S.C. § 1983, Section
504 of the Rehabilitation Act, 29 U S.C. § 794, and the | DEA

The plaintiffs and the defendant have filed cross
nmotions for summary judgnent. The defendant al so has filed a
nmotion for disposition on the admnnistrative record. The Court

hel d oral argunent on the notions on October 28, 2003.

1. Statutory Background

Federal funding for state education prograns is
contingent on the states providing a “free and appropriate
education” to all disabled children in their jurisdiction. 20
U S C 8§ 1412. Congress ensures that states follow this nmandate
through the IDEA. A free, appropriate public education consists
of education designed to neet the uni que needs of the handi capped
child, supported by such services as are necessary to allow the

child to benefit fromthe instruction. S.H. v. State-Qperated

Sch. Dist. of Newark, 336 F.3d 260, 264 (3d Gr. 2003) (citing

Susan N. v. Wlson Sch. Dist., 70 F.3d 751, 756 (3d Gr. 1995)).
School s provide a child wwth a free and appropri ate education

t hrough an I ndividualized Education Program (“I1EP"). Id.

-12-



Under the I DEA, a state nust denonstrate that al
children residing in the State who are disabl ed, “regardl ess of
the severity of their disability, and who are in need of special
education and rel ated services are identified, |ocated, and
eval uated and a practical nethod is devel oped and inplenented to
determ ne which children with disabilities are currently
recei vi ng needed special education and related services.” 20
US C 8§ 1412(a)(3)(A). See also 34 CF. R 8 300.125. This is
known as the “child find” duty.?

Pennsylvania fulfills its | DEA obligations, including

its child find obligations, through a statutory and regul atory
schene codified at 22 Pa. Code Chapters 14 and 15. The
Pennsyl vani a Code was anended in June, 2001, and the pre-June
2001 version of the code is relevant in this case.
Pennsyl vani a school districts’ child find obligations were
governed by title 22, sections 14.21-14.25 of the Pennsyl vani a
Code and inplenented by sections 342.21-342. 25.

Pennsylvania |aw required a district to conduct

activities to informthe public of its early intervention and

4 Section 504 simlarly requires public schools receiving
federal financial assistance to annually undertake to identify
every qualified handi capped person residing in their jurisdiction
who is not receiving a public education. 29 U S.C. § 794; 34
CF.R 8§ 104.32(a). There appear to be few differences, if any,
bet ween the duties inposed by the | DEA and Section 504. WB. v.
Matula, 67 F.3d 484, 492-93 (3d Cir. 1995). The Court wll
anal yze these clai ns together.

-13-



speci al education services and the manner by which to request
t hese services. The school districts also had to annually notify
the public of child identification activities. 22 Pa. Code 8§
14. 22 (reserved June, 2001).
The code specifically provided that:

A school district shall provide for distribution
printed information regardi ng avail abl e speci al
educati on services and prograns and rights to due
process. The printed material shall be provided,
upon recei pt of inquiry about special education,
by the building principal in each school building
as well as by the appropriate admnistrator in the
school district office. The printed materi al

shal | include standard information provided by the
Department for that purpose.

22 Pa. Code 8§ 342.22(c) (reserved June, 2001).

Pennsyl vani a | aw al so descri bed procedures for schools
to foll ow when parents requested an eval uation of their child.
It specified:

Parents who suspect that their child is

exceptional may request a nultidisciplinary
eval uation of their child at any tinme. The

request shall be in witing. |If a parental
request is nmade orally to school personnel, the
personnel shall informthe parents that the

request shall be made in witing and shall provide
the parents with a formfor that purpose.

22 Pa. Code 8§ 14.25(b) (reserved June, 2001).

The Third Crcuit has interpreted the child find
requirenent. Children who are suspected of having a qualifying
disability nmust be identified and evaluated within a reasonable

time after school officials are on notice of behavior that is

-14-



likely to indicate a disability. Ri dgewood Board of Education v.

ME. 172 F.3d 238, 253 (3d Gir. 1999) (citing Matula, 67 F.3d at
501). The Matula court enphasized the school officials’ first
hand know edge and personal observation of the child s behavioral
difficulties when determ ning that the school officials were on

notice of such behavior. |d.

[11. St andard of Revi ew

A federal district court review ng factual findings
fromthe adm nistrative proceedi ngs conducts a nodi fi ed de novo
review. The court is required to defer to the admnistrative
body’ s factual findings unless it can point to contrary non-

testinonial extrinsic evidence on the record. S.H v. State-

Operated Sch. Dist. of Newark, 336 F.3d 260, 270 (3d G r. 2003).

Where the district court hears additional evidence, it is free to
accept or reject the agency findings dependi ng on whether the
findings are supported by the new record and whether they are
consistent wwth the IDEA's requirenents. 1d. (citing Qoerti V.

Board of Educ. of the Borough of the Cenenton Sch. Dist., 995

F.2d 1204, 1220 (3d Gir. 1993)).

In the Third Crcuit, whether or not a district court
hears additional evidence is left to the discretion of the trial
court. S.H, 336 F.3d at 270. The word additional is construed

as neani ng supplenental. The Third G rcuit has upheld a district

-15-



court’s decision to exclude evidence as cunul ati ve and as an
i nproper enbellishnent of testinony previously given at an

adm ni strative hearing. Susan N. v. Wlson Sch. Dist., 70 F.3d

751, 759 (3d Cir. 1995) (citing Bernardsville Board of Educ. v.

J.H, 42 F.3d 149, 161 (3d Gr. 1994)).

V. Analysis

The Court will discuss the defendant’s notion for
di sposition on the adm nistrative record, and then the cross-

notions for summary judgnent.

A. Mbtion for Disposition on Admi nistrative Record

The plaintiffs ask the Court to deny this notion so
that they may present the testinony of Ms. K and M. Bundy,
who testified at the due process hearing, and the three w tnesses
whom t he hearing officer excluded fromthe hearing. Because Ms.
K. and M. Bundy would sinply repeat their hearing testinony, the
Court will exercise its discretion to exclude the testinony. The
Court agrees with the Hearing Oficer that the testinony of the
ot her three witnesses is inadm ssible.

The plaintiffs argue that they have gathered through
di scovery evidence relating to M. Bundy's performance as a
princi pal since 1997 that underm nes M. Bundy's credibility.

Because the hearing officer made a credibility determ nation when

-16-



he accepted M. Bundy's testinony about the neeting between Ms.
K. and M. Bundy in 1996-97, the plaintiffs argue that the Court
should listen again to the testinony of two witnesses so that
they may inpeach M. Bundy with this new information.

Even if it were appropriate to repeat testinony froma
due process hearing in the federal court litigation, the new
mat eri al woul d not be adm ssi bl e because it does not inpeach M.
Bundy's credibility. The plaintiffs offer this evidence to show
that M. Bundy was reprimnded for over-enrolling classes,
received lowratings for his personality and techni que, and
contributed to | ow noral e anong teachers. This information does
not relate to M. Bundy's truthful ness or lack thereof so it
woul d not be admissible to inpeach his credibility.

The three new wi tnesses do not have know edge of
rel evant facts. Det. Wirrilowis a detective specializing in
finding mssing persons. Dr. Wbster is a psychol ogi st working
i n anot her school district. Dr. Hess is a school psychol ogi st
whose report addresses standard accepted practices of school
districts, not legal obligations under the IDEA. Their testinony
IS not necessary and does not assist the Court in nmaking a
determ nation as to whether the District satisfied its | ega

obligations under federal and state |aw.

-17-



B. The Summary Judgnent Mbtions

There are two distinct time periods involved in the
plaintiffs’ clainms: 1996-2001; and 2001-2002. The issue with
respect to the earlier period is did the District conply with its
child find obligations. The issue with respect to the later
period is was the District’s admtted delay in conpleting the

eval uation report of Al ex harm ess error.

1. 1996-2001

The plaintiffs argue that the District violated the
| DEA during the 1996-1997 school year when it failed to eval uate
Alex after his parents met wth M. Bundy. They also claimthat
the District violated its general child find obligations during
the period 1996-2001. The Court will discuss these issues in
turn.

Wth respect to their claimfor the 1996-1997 school
year, the plaintiffs primarily rely on title 22, section 14.25(b)
of the Pennsylvania Code, which provides in pertinent part:

Parents who suspect that their child is

exceptional may request a nultidisciplinary
eval uation of their child at any tinme. The

request shall be in witing. |If a parental
request is made orally to school personnel, the
personnel shall informthe parents that the

request shall be made in witing and shall provide
the parents with a formfor that purpose.

22 Pa. Code 8§ 14.25(b) (reserved June, 2001).

- 18-



The plaintiffs argue that M. Bundy violated this
section when he failed to “provide the parents with a fornm to
request an evaluation of their child. The District argues that
this section was not triggered because the parents did not
request an evaluation of Alex and if it was triggered, M. Bundy
substantially conplied with it when he told the parents to put
any request for an evaluation in witing.

There is no dispute that the parents did not
specifically request an evaluation of Alex. Tr. of Sept. 23,
2002 Due Process Hr'g at 171. The issue is whether the
di scussion that did occur between the parents and M. Bundy
anounted to a request within the nmeaning of 14.25(b). The Court
finds that it did not.

As the Court described in the statutory background
section above, section 14.25 is part of a larger statutory and
regul atory schene through which Pennsylvania fulfills its child
find duty. See 22 Pa. Code 88 14.21-.25, 342.21-.25 (reserved
June, 2001). Section 14.22 governed “Public Awareness”
activities and required schools to informthe public of its early
i ntervention and special education services and its child
identification activities. The corresponding inplenenting
regul ation required that a school district conduct public
awar eness activities and provide annual public notification of

child identification activities. It also required that a school
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district provide printed information regardi ng speci al education
services and rights to due process. This material was to be
provi ded, upon receipt of inquiry about special education, by the
bui l di ng principal and the appropriate admnistrator. 22 Pa.
Code 88 14.22, 342.22.

When the two sections are read together, it appears
that section 14.22 governed parental i1nquiries about special
education services and section 14.25 governed parental requests
for an evaluation of their child. The Court concludes that
section 14.22 was triggered by the conversation between Ms. K
and M. Bundy, not 14.25. Ms. K visited Shady G ove and a
nunber of other schools to find a proper placenment for Alex. She
told M. Bundy that Alex had |l earning disabilities and that he
was being tested. She inquired about the school’s services,

i ncl udi ng speci al education services. She never requested an
eval uation of Al ex.

Al t hough the plaintiffs did not specifically argue that
section 14.22 was violated, the Court has considered that
guestion in view of its decision that the operative section was
14. 22 and not 14.25. Wen Ms. K nmet with M. Bundy, she was
shown speci al education classes at the school. The school
district’s special education brochure was on display in two
visible places in and near his office at the tinme of the neeting.

M. Bundy infornmed the K.'s that if they would like the District

-20-



to evaluate Al ex and consider himfor special education, they
should put that request in witing.® Under all the

ci rcunst ances, the Court concludes that the District did not
vi ol ate section 14.22.

The Third Crcuit has al so explained the contours of a
district’s child find obligations. Children who are suspected of
having a qualifying disability nust be identified and eval uated
by the District within a reasonable tine after school officials
are on notice of behavior that is likely to indicate a
disability. Ridgewod, 172 F.3d at 253.° In Alex' s case, the
District never personally observed Al ex’s behavior. The
District’s only notice regarding Al ex's behavior cane from Ms.
K’'s statenments to M. Bundy during the 1996-1997 school year.
The District was not on notice that Alex K was receiving speech

and | anguage services fromthe Internediate Unit and no

® The Court defers to the Hearing Oficer’s finding that M.
Bundy told Ms. K to put a request for an evaluation in witing.
There is no contrary non-testinonial extrinsic evidence on the
record. See S.H., 336 F.3d at 260. Ms. K. 's recollection of
her nmeeting with M. Bundy was uncl ear, whereas M. Bundy
testified unequivocally that he instructed Ms. K to request an
evaluation in witing. Furthernore, Ms. K gave conflicting
testinmony as to when the neeting occurred. The evidence in the
record supports the Hearing O ficer’s credibility determ nation.
® In addition, a child is only entitled to conpensatory
education where a school district knows or should know that a
child is receiving an i nappropriate IEP or a de mnims
educational benefit. MQC v. Central Regional Sch. Dist., 81
F.3d 389, 397 (3d Cr. 1996).
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eval uations of Alex were shared with the District. The D strict
was not “on notice” of behavior that is likely to indicate a
di sability.

The District also satisfied its child find obligations
to provide public notice. From 1996-1997, the District published
child find notices in |ocal newspapers every year and provided a
panphl et in District buildings explaining the availability of
speci al education services and how to request them From at
| east 1997, the District provided this information on its
internet site. Fromat |east 1998, the District collaborated
with the Montgonery County Internmediate Unit to publish a | ega
noti ce on special education services in |ocal newspapers, and
this information was sent directly to non-public schools. The
Hearing O ficer found that the District fulfilled its child find
obligations. The Court agrees.

Pennsylvania fulfilled its child find publication
duties by requiring that the District provide annual public
notification of child identification activities and conduct
activities to informthe public of available special education
services and how to request those services. 20 U S.C 8§
1412(a)(3); 22 Pa. 88 14.22, 342.22. The law did not require
Districts to conduct targeted outreach. Pennsylvania |law |ater
changed to require each school district to adopt and use a public

outreach awareness systemto | ocate and identify children thought
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to be eligible for special education. 22 Pa. Code § 14.121
(adopted June 8, 2001). However, the District’s various
publications in newspapers, panphlets, nmailings to private
schools, and on the internet satisfied its child find obligations

fromthe 1996-1997 to the 2000- 2001 school years.

2. 2001-2002

The District pronptly issued a perm ssion to eval uate
formon Septenber 14, 2001 after receiving Alex’s parents’
request for an eval uation on Septenber 10, 2001.7 Under the
regul ations governing tinmelines, the District was required to
conplete Alex K 's evaluation report on April 1, 2002, sixty
school days after the District received the signed permssion to
evaluate form and was required to conplete his IEP on May 1,
2002. 22 Pa. Code § 14.123(b); 34 C.F.R 8§ 300.343(b)(2). The
District conpleted the IEP on May 14, 2002, nine school days
after the IEP conpletion deadline, and issued a notice of

recommended educational placenent the sane day. Alex K's

" There is no non-testinonial extrinsic evidence on the record

underm ning the Hearing Oficer’s finding that M. K first sent
a witten request for an evaluation of Al ex on Septenber 10,

2001. Denise Fagan testified that she never received a letter
fromAl ex K’'s parents requesting an evaluation of Alex in
February, 2001. Ms. K 's Septenber letter did not reference any
previ ous eval uation requests and there was no signed copy of the
al l eged February letter. The Court accepts the Hearing Oficer’s
finding on this point. See S.H , 336 F.3d at 270.
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parents did not approve the recomended placenent until June 7,
2002.

The m nor delay by the District did not inpact Al ex’'s
educati onal program during the 2001-2002 school year. It is
highly unlikely that Alex K.'s parents would have w t hdrawn him
from Wodl ynde for the | ast few weeks of the school year. The
District’s delay was harml ess error. The District appropriately
eval uated Al ex K., devel oped an | EP, and offered hi m FAPE, and
Alex K. attended public school in the District wwith an IEP in the
2002- 2003 school year.

Because the District did not violate its child find
obligations, and because the District appropriately devel oped an
| EP for Alex K when his parents requested an evaluation in 2001,
the Court does not have to decide whether Al ex K was disabled
under the I DEA prior to 2002 or whether the statutes of
[imtations bar his claims. For all of the above reasons, the
defendant’s notion for summary judgnent and notion for
di sposition on the adm nistrative record are granted, and the
plaintiffs’ notion for summary judgnent is deni ed.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALEX K., et al., : ClVIL ACTI ON
Plaintiffs

V.
W SSAHI CKON SCHOCOL DI STRI CT :
Def endant : NO. 03-854

ORDER

AND NOW this __ day of February, 2004, upon
consi deration of Defendant’s Mtion for Summary Judgnment (Docket
No. 12), Defendant’s Motion for Disposition on the Adm nistrative
Record (Docket No. 18), Plaintiffs’ Mtion for Summary Judgnent
(Docket No. 13), as well as all responses and replies thereto,
and follow ng oral argunent on October 28, 2003, IT IS HEREBY
ORDERED t hat the Defendant’s Mtion for Summary Judgnent and the
Def endant’ s Motion for Disposition on the Adm nistrative Record
ARE GRANTED and the Plaintiffs’ Mtion for Summary Judgnent is
DENI ED for the reasons stated in a nenorandum of today’s date.
Judgnent is hereby entered for the defendant and agai nst the

plaintiffs.

BY THE COURT:

MARY A. McLAUGHLI N, J.



