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Plaintiff Cary W Toner brought this diversity action agai nst
Def endants Tessa R Mller and Wlliam M Kettler for damages
resulting fromDefendants’ all eged breach of a contract between the
parties. Def endants have filed an Amended Mdtion for Summary
Judgnent pursuant to Federal Rule of G vil Procedure 56, and the
matter has been fully briefed by the parties. For the reasons that
follow, the Court denies Defendants’ Anmended Mdtion for Summary
Judgnent in its entirety.
| . BACKGROUND

The followi ng facts are essentially undisputed. Plaintiff is
the fornmer President, Chief Executive Oficer and sol e sharehol der
of a Pennsylvania corporation known as the Toner Organization.
(Toner Dep., Def. Ex. Aat 27-28.) Al though the Toner Organi zation
operated primarily as an insurance agency, the conpany also
provided loans to start-up businesses to fund their initial
operating costs. (ld. at 50-51.) In early 1999, Jack Kettler, who
was then serving as the President of the Toner O ganization,
advised Plaintiff that his son, Defendant WIIliam Kettler, wanted

toformatitle insurance conpany in Chio, but |acked the necessary



start-up capital. (ILd. at 37-38, 42-43.) Jack Kettler asked
Plaintiff to consider loaning his son the start-up capital for this
new venture. (Ld.) Plaintiff agreed to neet wth Defendant
Kettler and his business partner, Defendant Tessa Mller, to
di scuss the matter. (ld. at 50.)

During this initial neeting in June 1999, Defendants presented
Plaintiff with a business plan for their new conpany, Expedient.
(Business Plan, Def. Ex. A-1.) The business plan sought $145, 000
instart-up capital, which Defendants prom sed to repay “by the end
of fiscal year 2001,” and forecast “net profits of over $750, 000 by
the end of fiscal year 2002 froman investnment of under $150, 000.”
(Ld.) The business plan also offered an equity stake in Expedi ent
to whonever woul d agree to provide the start-up capital. (lLd.)

On behal f of the Toner Organization, Plaintiff agreed to | oan
all of the start-up capital needed to fund Expedient’s initial
operations. (Toner Dep., Def. Ex. A at 73.) Plaintiff declined,
however, to take an equity position in Expedient. (ILd. at 103-
104.) Instead, Plaintiff asked for an interest in Expedient’s
profits, if any, as well as sufficient managenent rights to be able
to nmonitor and protect his investnent. (lLd.)

The parties then drafted a Managenent Contract to formalize
their agreement. (ld. at 77.) Defendant Kettler’s father, Jack
Kettler, drafted the Managenent Contract. (Ld.) The Managenent

Contract provides, inits entirety, as follows:



Managenment Contr act

This contract, made this 7th day of Cctober,
1999, between Tessa R Mller and WIlliam M
Kettler (principals) and Cary Toner (manager),
defines the certain terns the above parties agree
to adhere to with regard to the operation of
Expedient Title, LLC (conpany):

1. This contract will be in effect until one
of the follow ng occurs:

. manager term nat es sai d
contract.

. princi pal s pay manager
$1, 000, 000.00 to term nate said
contract.

. ten years elapse, termnating
said contract.

2. Manager wll have the authority to

override any operating decisions nade by
pri nci pal s.

3. Manager will make final decisions on
salary and staffing | evel increases based
on proposals presented by principals.

4. Initial investment made by manager wl |
be pai d back at an annual percentage rate
of 15%

5. Manager will have the right to 40% of net
profit until the initial investnment is

repaid at which tine the manager’s right
to profit will drop to 30%

6. Net profit distribution to principals
wil | not occur unti | the initial
investnment is repaid except for funds
necessary to pay tax liability incurred
as a result of LLC tax | aws.

(Managenent Contract, Def. Ex. B.) After the Managenent Contract
was signed by the parties, the docunent was nodified by Plaintiff’s
accountant, M chael Stewart, who inserted a handwitten anmendnment

noting that Plaintiff had signed the Managenent Contract “for Toner

Organi zation.” (Toner Dep., Def. Ex. A at 110-11).



From Sept enber 1999 t hr ough March 2000, the Toner Organi zation
| oaned Defendants approximately $79,126.55 in start-up capital
pursuant to a series of funding requests that Defendants submtted
to Steven R ckel, Chi ef  Fi nanci al Oficer of the Toner
Or gani zat i on. (See PI. Ex. 1-3.) Al though the initial checks
i ssued by the Toner Organization were made payable to Defendants
personal |y, Defendants subsequently requested that the Toner
Organi zati on make checks payable to Expedient. (See PI. Ex. 2
Toner Dep., Def. Ex. A at 148.) Def endants, who are the sole
menbers and owners of Expedient and control all of its day-to-day
operations, used this noney to pay their own salaries, for office
furniture and supplies, and for other rel ated expenses. (See Pl
Ex. 3.) Wiile nonthly status reports and projections were
transmtted to the Toner Organi zati on by Expedi ent for sone period
of tinme follow ng the signing of the Managenent Contract, Plaintiff
never reviewed the personal financial information of either
Defendant. (Toner Dep., Ex. A at 94-95.)

On April 17, 2001, Defendants began repaying the initial |oan
by nmaking out a $5,000 check payable to the Toner Organization
(See PI. Ex. 4.) On May 17, 2001 and June 6, 2001, Defendants
submtted |oan repaynent checks, nade payable to the Toner
Organi zation, in the respective amounts of $2,500 and $10, 000.
(ILd.) On June 27, 2001, the Toner Organization sold nost of its

assets to BISYS Insurance Services, Inc. (“BISYS') pursuant to a



St ock Purchase Agreenent between BI SYS, the Toner Organi zation, and
Plaintiff. (See Stock Purchase Agreenent, Pl. Ex. 6.) Pursuant to
Section 4.14(a) of the Stock Purchase Agreenent, Plaintiff
personal |y purchased the Toner Oganization’s rights under the
Managenent Contract from the Toner O ganization for $79, 126.55.
(See id.) Defendants thereafter made their | oan repaynent checks
payable to Plaintiff, rather than the Toner Organi zation. (See Pl.
Ex. 4.)

By March 2002, Defendants had fully satisfied their obligation
under the Managenent Contract to pay off the initial |oan anmount,
thus reducing Plaintiff’s profit interest to 30 percent. (See Pl.
Ex. 7.) On August 27, 2002, Defendants issued a check to Plaintiff
in the amount of $40,589.20, representing his 40 percent share of
Expedient’s profits for 2001. (PI. Ex. 8.) Al'l of the |oan
repaynment and profit-share checks witten to the Toner Organi zati on
and Toner during this period were signed by either Defendant
Kettler or Defendant MIler or both, and paid out of Expedient’s
accounts. (See PI. Ex. 3.) Plaintiff made no conplaints with
respect to the paynents by Defendants being drawn from Expedi ent’s
accounts. (Toner Dep., Def. Ex. A at 148-49.)

By August 2002, Defendants had becone i nterested i n buyi ng out
Plaintiff’s profit interest and nmanagenent rights in Expedient
under the Managenent Contract. (See PI. Ex. 8.) On or about

February 4, 2003, Plaintiff and Expedi ent execut ed a



Confidentiality Agreenent, which was signed by Plaintiff and, on
behalf of Expedient, by Defendants. (See Confidentiality
Agr eenment , Def . Ex. A-2.) The Confidentiality Agreenent
facilitated the exchange between Plaintiff and Expedient of
“certain confidential know edge and i nformati on about Expedi ent” so
that the parties could “exam ne the feasibility of the term nation
of the docunent entitled ‘Mnagenent Contract’ dated COctober 7,
1999 . . . ." (ld.)

The financial data that Expedi ent subsequently disclosed to
Plaintiff pursuant to the Confidentiality Agreenent rai sed concerns
t o hi mabout how Def endants had been runni ng Expedi ent, and whet her
they had satisfied their obligations to pay a percentage of the
conpany’s profits to him Plaintiff’s accountant, M. Stewart,
sent a spreadsheet of allegedly questionable “business” expenses
totaling $15,360.41 to Defendants’ accountant, Brian Long, for
expl anat i on. (See PI. Ex. 9; Long Dep., PI. Ex. 10 at 105-06.)
M. Long shared the spreadsheet wi th Defendant Kettler, who denied
that any of these expenses were for his or Defendant Mller’s
personal use. (See Long Dep., PI. Ex. 10 at 105-06.)

On June 5, 2003, Plaintiff filed the instant action against
Def endants, alleging four clainms for relief. In Count One,
Plaintiff alleges that Defendants breached the Managenent Contract
by refusing to obtain or solicit Plaintiff’s managerial advice on

operating decisions or to permt Plaintiff to becone involved in



t he managenent of Expedi ent whatsoever; by unilaterally increasing
their salaries and the staffing | evel s of Expedient; and by failing
to pay Plaintiff the full net profits from Expedi ent’s operations
due under the Managenent Contract. In Count Two, Plaintiff alleges
that Defendants have been unjustly enriched by retaining the
benefit of 100 percent of Expedient’s net profits and using
Expedient’s conpany funds owed to Plaintiff to satisfy their
per sonal expenses. In Count Three, Plaintiff asserts that he is
entitled to an accounting to determ ne the exact anount of nonies
representing the profits or other benefits derived or received by
Defendants as a result of unjust enrichnent and/or Defendants’
unl awful acts and conduct. In Count Four, Plaintiff asserts that
he is entitled to the inposition of a constructive trust on such
suns as are currently due to him
1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under



governing |aw. | d. Wen considering a notion for sunmary
judgnent, the court nust view all evidence in favor of the non-
nmovi ng party and nust resolve all doubts in favor of the non-noving

party. S.E.C v. Hughes Capital Corp., 124 F.3d 449, 452 (3d Cr

1997).

A party seeking sumrmary judgnent always bears the initia
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’'s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” 1d.
at 325. After the noving party has nmet its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual showi ng “sufficient to establish the exi stence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U.S. at 322.
“Specul ation, conclusory allegations, and nere denials are

insufficient to raise genuine issues of material fact.” Boykins v.



Lucent Technol ogies, Inc., 78 F. Supp. 2d 402, 407 (E. D. Pa. 2000).

| ndeed, evidence introduced to defeat or support a notion for
summary judgnment mnust be capable of being adm ssible at trial

Callahan v. AEV, Inc., 182 F. 3d 237, 252 n.11 (3d Gr. 1999)(citing

Petruzzi's | GA Supermarkets, Inc. v. Darling-Del aware Co., 998 F. 2d

1224, 1234 n. 9 (3d Cr. 1993)).
[11. DI SCUSSI ON

Def endant s argue that this Court shoul d enter summary j udgnent
in their favor because, as a matter of |aw, they have no personal
obligation to make paynments to Plaintiff under the Managenent
Contract.® Defendants further argue that they are entitled to
judgment as a matter of |aw because Plaintiff is estopped from
asserting clains against them under the WMnagenent Contract.
Def endants finally contend that this Court should dismss this
action pursuant to Federal Rule of G vil Procedure 19, as Plaintiff
has failed to join a necessary and indi spensabl e party.

A Def endants’ Personal Liability Under Managenent
Cont r act

Def endants first argue that they have no personal obligation
to make paynents to Plaintiff wunder the plain |anguage of the

Managenent Contract. Specifically, Defendants maintain that the

! The parties appear to agree that Pennsylvania |aw governs
this diversity action for breach of contract. As neither party has
rai sed an obj ection, the Court finds that Pennsylvania |l awcontrols
the instant action. See Barrett v. Cataconbs Press, 64 F. Supp. 2d
440, 443 (E.D. Pa. 1999)(applying law cited by parties where
neither party objected).




Managenment Contract grants the Toner Organization a right to a
certain percentage of Expedient’s net profits, and not an
al l ocation of Defendants’ personal funds. Defendants stress the
| anguage in the Managenent Contract which states that “[t]his
contract . . . defines the certain terns the above parties agree to
adhere to with regard to the operation of Expedient Title, LLC
(enmphasi s added). Defendants al so enphasi ze that the Managenent
Contract provides only that the “manager” was to have the right to
a certain percentage of Expedient’s profits; it does not provide
for any paynents to Plaintiff or to the Toner O ganization by
Def endants’ own personal funds, nor does it indicate that
Def endants have any obligation to garner funds from sources other
t han Expedi ent.

In essence, Defendants’ argument is grounded on the well-
established tenet that “an individual acting as an agent for a
disclosed [principal] is not personally liable on a contract
between the [principal] and a third party unless the agent

specifically agrees to assune liability.” In re Estate of Duran,

692 A 2d 176, 179 (Pa. Super. C. 1997)(citation omtted). Even if
Def endants did, in fact, act as Expedient’s agents in connection
with the Managenent Contract, “a person who is contracting as an
agent may be found to be personally liable where he or she either
executes a contact in his or her name or voluntarily incurs a

personal liability.” 1d. Viewng the evidence in the |ight nost

10



favorable to Plaintiff, the Court cannot conclude, as a matter of
| aw, that Defendants are shielded from personal liability on the
Managenment Contract under principles of agency. |Indeed, the plain
| anguage of the Managenent Contract identifies Defendants as
“principals,” rather than as “agents,” and further identifies

Expedi ent as “conpany,” rather than as “principal.” See Kiska v.

Rosen, 124 A 2d 468, 509 (Pa. Super. Ct. 1956)(“A person known to

be acting as an agent in signing a contract may still incur
personal liability if in signing the contract he purports to act as
a principal.”). Furthernore, whereas Plaintiff’'s status as an

agent for the Toner Organization was clarified by the handwitten
nodi fication stating “on behalf of Toner Organization,”? no such
| anguage was utilized to convey a simlar relationship between
Def endants and Expedient. Accordingly, the Court denies
Def endants’ Modtion for Summary Judgnent on this ground.
B. Equi tabl e Est oppel

Def endants next argue that Plaintiff is estopped from

asserting that Defendants are personally Iliable wunder the

Managenment Contract. Under Pennsylvania |aw, the doctrine of

2 Notably, Defendants ratified this nodification to the
Managenment Contract by, inter alia, making the initial repaynent
checks payable to the Toner Organization, prior to Plaintiff’s
acqui sition of the Toner Organi zation’s rights under the Managenent
Contract in June 2001. See, e.qg., Cown, Cork & Seal Co. v.
Enpl oyers Ins. of Wausau, Cv. A No. 99-4904, 2001 W 9860, at *4
(E.D. Pa. Jan. 4, 2001)(noting that under Pennsylvania |aw “[a]
witten contract can be nodified by subsequent agreenent through
wor ds or conduct of the parties”).

11



equi t abl e estoppel “arises when one by his acts, representations,
or admi ssions, or by his silence when he ought to speak out

intentionally or through cul pable negligence induces another to
believe certain facts to exi st and such other rightfully relies and
acts on such belief, sothat he wll be prejudiced if the forner is

permtted to deny the existence of such facts.” Liberty Property

Trust v. Day-Tinmers, Inc., 815 A 2d 1045, 1050 (Pa. Super. O

2003)(citation omtted). The essential elenents of equitable
estoppel are (1) an inducenent; (2) justifiable reliance on that

i nducenent; and (3) prejudice to the one who relies. Chem cal Bank

v. Dippolito, 897 F. Supp. 221, 224 (E.D. Pa. 1995)(citing Zivari

v. WIlis, 611 A 2d 293, 295 (Pa. Super. C. 1992)). “The burden
rests on the party asserting the estoppel to establish such
estoppel by clear, precise and unequivocal evidence.” Novel ty

Knitting MIlIls, 1Inc. v. Siskind, 457 A 2d 502, 504 (Pa.

1983) (citation omtted). Whet her an estoppel results from

established facts is ordinarily a question of law Starr v. Ol

Brockway dass, Inc., 637 A 2d 1371, 1374 (Pa. Super. C. 1994).

However, “if credibility is involved or if nore than one inference
may be reasonably drawn, the question is for the jury.” Hert z

Corp. v. Hardy, 178 A 2d 833, 836 (Pa. Super. C. 1962)(citation

omtted).
Def endants argue that the doctrine of equitable estoppel

applies in this case because Plaintiff has behaved in a manner

12



designed to cause Defendants to believe that they would not be
personally liable for any paynents to be made to Plaintiff.

Specifically, Defendants note that Plaintiff asked only to review
the financial docunents pertaining to Expedient and not to
Def endants, historically accepted paynments from Expedi ent w t hout
conplaint or objection, and signed the Confidentiality Agreenent
w th Expedient, not Defendants, in contenplation of a negotiation
to termnate the Mnagenent Contract. In response, Plaintiff
fairly argues that he had no need to review Defendants’ financia

information since the paynment due to him under the Managenent
Contract were directly related to Expedient’s perfornmance.

Plaintiff also maintains that his voluntary receipt of Expedient
checks nerely constituted his acceptance of Defendants’ performance
under the Managenent Contract. Plaintiff further asserts that he
entered the Confidentiality Agreenent with Expedi ent, as opposed to
Def endants, to facilitate the production of financial information
from Expedient that was relevant to the buy-out negotiations
between Plaintiff and Defendants.

Viewwng the facts alleged by Defendants in support of
equitable estoppel in the light nost favorable to Plaintiff,
Def endants have failed to establish such estoppel by clear, precise
and unequi vocal evidence. In particular, Defendants have not
identified any evidence that they detrinentally changed their

positions in reliance on Plaintiff’'s representations. See WIson

13



V. Sout heastern Pennsylvania Transp. Auth., 709 F. Supp. 623, 629-

30 (E.D. Pa. 1989)(noting that equitable estoppel claim under
Pennsylvania law requires showng of detrinental change of
position). Accordingly, the Court denies Defendants’ Motion for
Summary Judgnent on this ground.
C. Failure to Join Necessary and | ndi spensable Party
Def endants’ third argunent is that this Court should dism ss
the instant action because Plaintiff has failed to join Expedient,
a necessary and indi spensable party to this action. Federal Rule
of Cvil Procedure 19 provides, in pertinent part:

(a) Persons to be Joined if Feasible. A
person who is subject to service of process
and whose joinder will not deprive the court
of jurisdiction over the subject matter of the
action shall be joined as a party in the
actionif (1) in the person’s absence conplete
relief cannot be accorded anong those already
parties, or (2) the person clains an interest
relating to the subject of the action and is
so situated that the disposition of the action
in the person’s absence nay (i) as a practical
matter inpair or inpede the person’s ability
to protect that interest or (ii) |eave any of
the persons already subject to a substanti al
risk of incurring double, mul ti pl e, or
ot herwi se inconsistent obligations by reason
of the claiminterest.

Fed. R Cv. P. 19(a). Wen determ ning whether a party shoul d be
j oi ned pursuant to Rule 19(a), the Court first exam nes “whether
conplete relief can be accorded to the parties to the action in the

absence of the unjoined party.” Drysdale v. Werth, Gv. A No.

98-3090, 1998 W. 966020, at *3 (E.D. Pa. Nov. 18, 1998). The

14



purpose of Rule 19(a)(l) is “to avoid partial or hollow relief”
because “the interests that are being furthered here are not only
those of the parties, but also that of the public in avoiding
repeated |awsuits on the same essential subject matter.” 1d.
(citing Fed. R Cv. P. 19 Advisory Conm ttee’'s Notes). The noving
party has the burden of showi ng why an absent party should be

joined pursuant to Rule 19. Raytheon Co. v. Continental Cas. Co.,

123 F. Supp. 2d 22, 33 (D. Mass. 2000).

Def endants note that Plaintiff’s Conplaint seeks, inter alia,
an accounting and the inposition of a constructive trust upon al
of the profits realized by Expedient from2001 to date. Defendants
mai ntai n that these prayers for relief relate directly to Expedi ent
and its operations. As such, Defendants assert that Expedi ent has
an interest in this action and that conplete relief cannot be
accorded w thout joinder of Expedient as a party to this action.

As this Court stated in its Septenber 8, 2003 O der-Menorandum
denyi ng Defendants’ Mtion to Dismss pursuant to Federal Rule of
Civil Procedure 12(b)(7), “Plaintiff’s lawsuit is predicated on the
[ Managenment Contract], to which Expedient is not a party. Conplete
relief can be accorded to Plaintiff by the naned Defendants, who
al one executed the [ Managenent Contract] with Plaintiff.” Toner v.
MIller, Cv. A No. 03-3498, 2003 W 22358446, at *3 (E.D. Pa
Sept. 8, 2003). Mor eover, Expedient’s absence from this action

wWill not inpair or inpede its ability to protect its interests, as

15



Plaintiff has clarified that he is only seeking relief from
Defendants in their personal capacities. See (Pl. Mem Qpp. Summ
J. at 25-26). Accordingly, the Court declines to dismss the
i nstant action pursuant to Rule 19.
' V. Concl usion

For the foregoing reasons, Defendants’ Anended Mbdtion for
Summary Judgnent, and notion to dismss pursuant to Rule 19, is

denied inits entirety. An appropriate O der foll ows.

16



I N THE UNIl TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARY W TONER ) ClVIL ACTI ON
V.
TESSA R. M LLER, et al. NO. 03-3498
ORDER

AND NOW this 4th day of February, 2004, upon consi deration of
Def endants’ Anended Mtion for Sunmmary Judgnent (Docket No. 26),°
Plaintiff’s response thereto (Docket No. 34), and all related
subm ssions, I T 1S HEREBY ORDERED t hat Def endants’ Motion i s DENI ED

inits entirety.

BY THE COURT:

John R Padova, J.

! Def endant s’ Amended Motion for Sunmary Judgnent al so i ncl udes
a notion to dism ss pursuant to Federal Rule of Civil Procedure 19.
The Court nmakes clear that its ruling on the instant Mtion
enconpasses Defendants’ Rule 19 notion.



