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Before the Court is Aaron Christopher Weeler’'s pro se
Petition for Wit of Habeas Corpus pursuant to 28 U S.C. § 2254.
For the reasons that follow, the Court denies the Petition in its
entirety.

l. FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 16, 1991, at approximately 7:50 PM Petitioner and
co-defendant Jesse Bond entered a take out restaurant at 6825
Qgont z Avenue, in Phil adel phia, Pennsylvania. Bond ordered a soda
fromthe restaurant owner, Jennifer Lee, who was standing behind
the counter. As Ms. Lee turned around to prepare the soda, Bond
st epped behi nd the counter, pointed a gun at her, and announced hi s
intention to rob the store. Bond then shot Ms. Lee four tines
before he and Petitioner exited the restaurant.

On June 10, 1993, after a bench trial, the Honorable Arthur S
Kafri ssen of the Philadel phia Court of Conmmon Pleas convicted
Petitioner on four counts of aggravated assault, robbery, crimnal
conspi racy and possession of an instrunent of crine. Post-verdict
nmoti ons were deni ed and, on June 6, 1994, Judge Kafri ssen sentenced

Petitioner to an aggregate term of 330 to 660 nonths of



i mprisonment.? Trial counsel filed a notice of appeal on
Petitioner’s behalf with the Pennsylvania Superior Court, raising
two i ssues: (1) whether the suppression court conmtted reversible
error in failing to suppress Petitioner’s statenent to the police,
and (2) whether the trial court commtted reversible error in
returning guilty verdicts on all four charges when the evidence
showed only that Petitioner was nerely present at the scene of the
crinme. The judgnment was affirnmed by the Pennsylvania Superior

Court on February 22, 1996. Comonwealth v. Wheeler, 677 A 2d 1268

(Pa. Super. Ct. 1996). On April 22, 1997, the Pennsyl vani a Suprene

Court denied allocatur. Comonwealth v. Wheeler, No. 194 E.D.

Al'l oc. Docket 1996.
On Cctober 17, 1997, Petitioner filed a pro se petition
pursuant to the Pennsylvani a Post-Conviction Relief Act (“PCRA"),

setting forth numerous clains for relief.? The PCRA court

!Petitioner is also serving two consecutive |life sentences for
two hom ci de convictions, which are not the subject of the instant
Peti tion.

2 The clains were as follows: (A) The suppression court
viol ated Petitioner’s equal protection and due process ri ghts under
the Fourteenth Amendnent by ruling on pretrial notions after the
judge admitted that he was biased against Petitioner; (B) the
pretrial notions ruled on by the suppression court judge nust be
re-litigated before an inpartial judge; (C) a newtrial should be
grant ed because state and federal |aw prohibits the substitution of
judges after evidence probative of guilt or innocence has been
heard by the court; (D) trial counsel was ineffective based on (1)
counsel’s abandonnment of Petitioner during the pretrial stage
| eaving Petitioner alone to argue his notion to dism ss the case,
(2) counsel’s advising Petitioner to waive his prelimnary hearing
and arraignment without first explaining the consequences of such
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appoi nted counsel for Petitioner, but his counsel sought to
wi thdraw by the filing of a “no nerit” letter with the PCRA court.
The PCRA court granted counsel’s request to withdraw and di sm ssed
the PCRA petition on February 9, 1999. Petitioner appeal ed the
order dismssing his PCRA petition to the Superior Court, which

affirmed the dismssal on January 31, 2000. Commonweal th v.

Wheeler, 754 A 2d 24 (Pa. Super. C. 2000). The Pennsyl vani a

Suprene Court denied review on June 6, 2000. Commonweal th v.

Wheel er, 759 A 2d 385 (Pa. 2000).

On January 26, 2001, Petitioner filed a pro se Petition for
Wit of Habeas pursuant to 28 U S.C. § 2254. The Petition asserts
the foll ow ng issues:

(A) The suppression court violated Petitioner’s equal
protection and due process rights under the Fourteenth
Amendnent by ruling on pretrial notions after the judge
admtted that he was bi ased agai nst Petitioner;

(B) The pretrial nmotions ruled on by the suppression
court judge nust be re-litigated before an inparti al
j udge;

(©O A new trial should be granted because state and
federal |aw prohibits the substitution of judges after
evi dence probative of guilt or innocence has been heard

wai ver, (3) counsel’s failure to comunicate with Petitioner
regardi ng preparation of his defense and failure to file a notion
to dismss, (4) counsel’s failure to challenge an inproper “deal”
allegedly entered into by both the prosecution and Judge Panel a
Cohen with w tness Anthony Sheppard, and (5) counsel’s failure to
provi de Petitioner with copies of discovery subm ssions so that he
coul d assist in the preparation of his defense; (E) the suppression
court’s denial of his notionto dism ss violated his constitutional
right to a speedy trial; (F) The trial verdict was contrary to the
law, (G The trial verdict was against the weight of the evidence.
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by the court;

(D) Trial counsel was ineffective based on (1) counsel’s
abandonnment of Petitioner during the pretrial stage,
| eaving Petitioner alone to argue his notion to dism ss
t he case, (2) counsel’s advising Petitioner to waive his
prelimnary hearing and arraignment wthout first
expl ai ni ng t he consequences of such wai ver, (3) counsel’s
failure to communicate wth Petitioner regarding
preparation of his defense and failure to file a notion
to dismss, (4) counsel’s failure to challenge an
i nproper “deal” allegedly entered into by both the
prosecution, and Judge Panel a Cohen, with wi t ness Ant hony
Sheppard, and (5) counsel’s failure to provide Petitioner
with copies of discovery subm ssions so that he could
assist in the preparation of his defense;

(E) The suppression court’s denial of his notion to
dismss violated his constitutional right to a speedy
trial;

(F) The trial verdict was contrary to the | aw

(G The trial verdict was against the weight of the
evi dence;

(H The trial court erred in sentencing Petitioner to
consecutive ternms of inprisonnment when all the charges
arose out of the sane incident and shoul d have nmerged for
sent enci ng purposes;

(I') The trial court erred by failing to suppress the
testinony of w tness Anthony Sheppard under applicable
state and federal professional responsibility rules;

(J) The prosecutor’s conduct violated applicable state
and federal professional responsibility rules;

(K) Because the prosecutor’s conduct viol ated applicable
state and federal professional responsibility rules, the
testinony of wtness Anthony Sheppard should be
suppr essed;

(L) The record contains sufficient evidence of
prosecutorial msconduct to remand for a new trial;

(M The PCRA court commtted reversible error by
accepting PCRA counsel’s submssion of a “no nerit”
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| etter because (1) counsel filed said letter wthout
first investigating the facts of the case and researching
the applicable law, as the letter did not detail the
nature and extent of any investigation or research, (2)
counsel’s letter did not explain why Petitioner’s case
was neritless, (3) the court failed to independently
review the record and Petitioner’s clains, (4) the court
did not inform Petitioner of any defects in his PCRA
petition or give himan opportunity to cure any defects;

(N The PCRA court commtted reversible error by
accepting counsel’s “nonerit” |etter because (1) counsel
never communi cated with Petitioner during the entire year
in which his petition was pending, (2) counsel did not
forward a copy of the letter to Petitioner, (3) counsel
fal sely st at ed t hat she revi ewed Petitioner’s
subm ssions, when he never submtted anything to her
because he was not even aware that counsel had been
appoi nt ed;

(O The suppression court conmtted reversible error in
failing to suppress a statenment by Petitioner that was
taken in violation of the *“six-hour” rule under
Pennsyl vani a | aw; and

(P) The trial court commtted reversible error in

returning verdicts of guilty on all four charges because

the prosecution’s evidence only showed that Petitioner

was nerely present at the scene of the crine.

The Court referred this case to Magi strate Judge Carol Sandra
Moore Wells for a Report and Recommendation pursuant to 28 U.S. C.
8 636. On May 30, 2003, the Magistrate Judge filed a Report and
Recomendati on (“Report”) reconmending that the Petition for Wit
of Habeas Corpus be denied in all respects, without an evidentiary
heari ng. Petitioner tinely filed objections to the Mgistrate
Judge’s Report. In addition to challenging the Report in its

entirety, Petitioner objects to the Magistrate Judge’'s failure to

rule on two of his notions prior to the issuance of the Report.



1. LEGAL STANDARD

Were a habeas petition has been referred to a magistrate
judge for a Report and Recommendation, the district court “shall
make a de novo determ nation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is mde . . . [The Court] may accept, reject, or nodify, in whole
or in part, the findings or recomendations nmade by the
magi strate.” 28 U S.C. §8 636(b).
[11. DI SCUSSI ON

A. Magi strate Judge’'s Failure to Rule on Petitioner’s Mtions

1. Petitioner’'s outstandi ng di scovery notion

On Decenber 24, 2001, Petitioner filed an application for
| eave to conduct di scovery in connectionwith the instant Petition.
(Doc. No. 7.) On January 4, 2002, the Magi strate Judge deni ed the
nmotion wthout prejudice, in anticipation that any relevant
docunents woul d be attached to Respondents’ forthcom ng Answer to
the Petition. (Doc. No. 10.) Respondents filed the Response to
the Petition on January 31, 2002. (Doc. No. 13.) Attached as
exhibits to the Response were copi es of the Superior Court decision
affirmng Petitioner’s convictions on direct appeal, the order of
t he Pennsyl vani a Suprene Court denyi ng al | owance of direct appeal,
the “no nmerit” letter filed by his court-appointed PCRA counsel,
the PCRA court opinion dismssing Petitioner’'s petition, the

Superior Court decision affirmng the PCRA court, the order of



Pennsyl vania Suprenme Court denying allowance of PCRA appeal,
Petitioner’s PCRA petition, and Petitioner’s PCRA appellate brief.

On February 6, 2002, Petitioner filed a renewed application
for leave to conduct discovery. (Doc. No. 14.) In the
application, Petitioner |isted a nunber of docunent requests, which
i ncluded copies of transcripts from prior proceedings, wtness
lists fromhis trial, docunentation of the alleged “deal” between
the prosecution and w tness Anthony Sheppard and of the sentence
i nposed on Sheppard for cooperating, any draw ngs of the alleged
perpetrators of the crines for which he was convi cted, any notes or
interviews of Petitioner’s counsel concerning representation of
Petitioner, police reports of Petitioner, all orders and other
deci sions rendered by the state courts, the appellate brief filed
by counsel on Petitioner’s behalf, and any other exculpatory
evi dence. Petitioner alleges that the Magi strate Judge never rul ed
on this notion. Wthout access to the above docunents, Petitioner
contends that he could not fully pursue the instant Petition. The
docket confirnms that the Magistrate Judge never ruled on
Petitioner’s notion for |eave to conduct discovery. Accordingly,
the Court has considered the nerits of Petitioner’s discovery
nmotion in the first instance.

“A habeas petitioner, unlike the wusual civil litigant in
federal court, is not entitled to discovery as a matter of ordi nary

course.” Bracy v. Gamey, 520 U S. 899, 905 (1997). | nst ead




Habeas Corpus Rule 6(a) (“Rule 6(a)”) provides that “[a] party
shall be entitled to invoke the processes of discovery avail able
under the Federal Rules of Cvil Procedure if, and to the extent
that, the judge in the exercise of his discretion and for good
cause shown grants |l eave to do so, but not otherwise.” Rule 6(a)
28 U.S.C. foll. 8 2254. A petitioner establishes “good cause” for
di scovery under Rule 6(a) “where specific allegations before the
court show reason to believe that the petitioner may, if the facts
are fully developed, be able to denonstrate that he is

entitled torelief.” Bracy, 520 U.S. at 908-09 (quoting Harris v.
Nel son, 394 U. S. 286, 300 (1969)); see also Marshall v. Hendricks,

103 F. Supp. 2d 749, 760 (D.N. J. 2000)(noting that good cause is
established “[i]f a petitioner can point to specific evidence that
m ght be di scovered that woul d support a constitutional claini).
In his application for discovery, Petitioner contends that the
Respondent s’ opposition brief m sstated portions of the trial court
record. Specifically, Petitioner alleges that, contrary to the
Respondents’ assertions, the trial record does not establish that
t hree i ndependent wi tnesses testified that co-defendant Jesse Bond
was acconpani ed and assisted by a second nman and that Petitioner
suggested robbing the convenience store. Petitioner requests
copies of the trial transcripts for the purpose of show ng the
Court “that the Respondents have m sstated the record to the Court

in their response in nunerous places.” (Pet. Disc. M. Y 7.)



Petitioner’s discovery request is clearly pronpted by his concern
t hat this Court wi | | rely solely on the Respondents’
characterization of the trial court record in ruling on the clains
in the instant Petition. Petitioner’s fears are unfounded,
however, as the entire trial court record has been submtted to,
and carefully reviewed by, this Court. Any evidence in the trial
record that supports his constitutional clains has, as a practi cal
matter, already been discovered. As Petitioner’s request for
production of the trial record is without nerit, his objection is
overruled in this respect.

Petitioner also requests production of nunerous other

docunents and materials, baldly alleging that “w thout these

docunents he will be denied of his right to file one all-inclusive
habeas petition.” (Pet. Disc. Mt. 1 6.) Wt hout specific
allegations in support of these discovery requests, it is

i npossible for the Court to determ ne whether Petitioner may, if
di scovery were permtted, be able to denonstrate that he is
entitled to habeas relief. As a “fishing expedition” for evidence
to support clains does not constitute good cause for habeas

di scovery, Deputy v. Taylor, 19 F. 3d 1485, 1493 (3d Cir. 1994), his

objection is overruled in this respect.?

®Included in Petitioner’s discovery notion is a request for
t he appoi ntment of counsel. Petitioner may well have intended this
request to be contingent on the granting of his discovery notion.
See Habeas Rule 6(a)(“If necessary for effective utilization of
di scovery procedures, counsel shall be appointed by the judge for
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2. Petitioner’'s newy discovered evidence notion

On May 22, 2002, Petitioner filed with the Magi strate Judge a
notion to supplenment his habeas petition with newy discovered
evidence. (Doc. No. 18.) The newly discovered evidence pertains

to a “no nerit” letter that was filed by Patricia Dugan, who had

a petitioner who qualifies for the appoi ntnment of counsel under 18
US. C 8§ 3006A(Q9)."). Nevert hel ess, having independently
considered Petitioner’s request for appointnment of counsel, the
Court declines to exercise its discretionary power to appoint
counsel in this case.

Any person seeking relief under 8 2254 may be granted counsel
if “the court determnes that the interests of justice so require
and such person is financially unable to obtain representation.”
18 U S.C. 8§ 3006A(Q). “Factors influencing a court’s decision
i ncl ude the conplexity of the factual and | egal issues in the case,
as well as the pro se petitioner’s ability to investigate facts and
present clains.” Reese v. Fulconer, 946 F.2d 247, 264 (3d Grr.
1991); cf. Tabron v. Gace, 6 F.3d 147, 155-56 (3d Cr
1993) (hol ding that district courts should consider the follow ng
factors in determ ning whether to appoint counsel pursuant to 28
US C 8 1915(e)(1): (1) the plaintiff's ability to present his or
her own case, (2) the conplexity of the | egal issues, (3) the degree
to which factual investigation will be necessary and the ability of
the plaintiff to pursue such investigation, (4) the anount a case i s
likely to turn on credibility determ nations, (5) whether the case
will require the testinony of expert wtnesses, and (6) whet her the
plaintiff can attain and afford counsel on his own behalf). I n
this case, Petitioner has denonstrated “a good understandi ng of the
issues and the ability to present forcefully and coherently his
contentions.” Reese, 946 F.2d at 264 (quoting La Mere v. Risley,
827 F.2d 622, 626 (9th Cir. 1987)). Indeed, w thout the assistance
of counsel, Petitioner was able to draft a ni neteen-page, single-
spaced brief in support of his habeas petition that clearly
articulates his thoughtful arguments. Furthernore, the |egal and
factual issues raised in the Petition are not especially conpl ex.
Mor eover, Petitioner has provided the Court with no evidence that
he has made any attenpt to retain counsel on his own. The Court
finally notes that this habeas proceeding will not require the
testimony of expert w tnesses. Accordingly, the interests of
justice do not require the appoi ntnment of counsel in this case.

10



been appointed by the state court to represent Petitioner on his
coll ateral appeal under the PCRA. * In the notion, Petitioner
contends that Dugan has admtted that, contrary to statenments nmade
in her “no nmerit” letter, she did not communicate with Petitioner
about the issues raised in his PCRA appeal or otherw se receive
information from him about his case before filing the “no nerit”
letter with the PCRA court. Petitioner maintains that the PCRA
court’s decision to dismss his petition, which he assunes was
based exclusively on Dugan’s “no nerit” l|etter, has been called
into question by this newy discovered evidence. The docket
confirms that the Magistrate Judge did not rule on Petitioner’s
new y di scovered evidence notion prior to the filing of the Report
and Recommendat i on. Accordingly, the Court has considered the
merits of Petitioner’s newy discovered evidence notion in the
first instance.

As an initial matter, the Court observes that the “newy
di scovered evidence” cited by Petitioner far fromestablishes that
Dugan made the adm ssions attributed to her by Petitioner. To
support his contentions that Dugan filed a msleading “no nerit”
letter, Petitioner cites |language froman appellate brief filed by

Dugan in a malpractice suit that he Dbrought against her.

* Under Pennsyl vani a | aw, court-appoi nt ed PCRA counsel will be
permtted to withdraw fromthe case upon submi ssion of, inter alia,
a “no nerit” letter explaining why the issues sought to be raised
by the PCRA petitioner are without nerit. Conmonwealth v. Finley,
550 A 2d 213, 215 (Pa. Super. Ct. 1988).
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Specifically, the brief states that “Attorney Dugan asserted that
she had reviewed Plaintiff’s clains as well as the Post-Conviction
Rel i ef Act and concluded that M. Weeler had no cogni zable claim
for relief.” (Ex. to Newy Disc. Evid. Mdt.) It appears that
Petitioner dubiously assunes that Attorney’s Dugan failure to
specifically note in her brief that she comunicated with him
before filing the “no nerit” letter constitutes an adm ssion that
she, in fact, did not. Mreover, Petitioner’s presunption that the
PCRA court solely relied on Dugan’s “no nerit” letter in dismssing
his PCRA petition is even nore doubtful, as Pennsylvania |aw
requires PCRA courts to independently review the record before
granting a withdrawal request by PCRA counsel and dism ssing the
petition. See Finley, 550 A 2d at 215 (setting forth requirenents
for wthdrawal and dism ssal). Indeed, the order by Judge Joseph
of the Phil adel phia Court of Comon Pleas denying Petitioner’s
appeal of its dismssal of his PCRA petition states that “[t]his
Court carefully reviewed the record and the letter prepared by
counsel . . . .” (Resp. Ex. O (enphasis added). However, even if
the PCRA court had erred by relying solely on the “no nerit”
letter, errors in PCRA proceedings are not cogni zabl e on habeas

revi ew. See Hassine v. Zimerman, 160 F.3d 941, 954 (3d Cr.

1998) (“[T] he federal role in reviewing an application for habeas
corpus is |limted to evaluating what occurred in the state or

federal proceedings that actually led to the petitioner’s
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convi ction; what occurredinthe petitioner’s coll ateral proceeding
does not enter into a habeas calculation.”). As the introduction
of the newy discovered evidence cannot have any bearing on this
Court’s resolution of the instant habeas petition, Petitioner’s
obj ection is overrul ed.

B. Procedural Default

1. Exhausted cl ains

In his habeas petition, Petitioner raises a nunber of clains
that the state courts declined to review on the nerits because of
procedural infirmties. It is well-established that federal courts
are precluded fromreviewng a state petitioner’s habeas clains if
the state court decision is based on a violation of state | aw t hat
i s i ndependent of the federal question and adequate to support the

judgnment. Coleman v. Thonpson, 501 U.S. 722, 729-30 (1991). It is

equally well-settled that a state prisoner’s federal habeas
petition should be dism ssed if the prisoner has failed to exhaust
any avail able state renedies. 1d. at 731. Exhaustion principles
are i nplicated when the i ndependent and adequate state ground is a
state procedural default, as “a habeas petitioner who has failed to
nmeet the State’ s procedural requirenents for presenting his federal
clains has deprived the state courts of an opportunity to address
those claims in the first instance.” Id. at 732. A habeas
petitioner who has procedurally defaulted his federal clainms in

state court technically satisfies the exhaustion requirenents since
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there are no longer any state renedies available to him Id.
However, the independent and adequate state ground doctrine
prevents habeas petitioners from relying on this technical
exhaustion to overcone the state procedural default, thereby
ensuring that “the State’'s interest in correcting their own
m stakes is respected in all federal habeas cases.” 1d. The Court
of Appeals for the Third Grcuit (“Third CGrcuit”) has stated that
t he i ndependent and adequate state ground doctrine applies only if
“(1) the state procedural rule speaks in unm stakable terns; (2)
all state appellate courts refused to review the petitioner’s
clains on the nerits; and (3) the state courts’ refusal in this

instance is consistent with other decisions.” Doctor v. Walters,

96 F.3d 675, 683-84 (3d Cr. 1996). Under the third prong, the
state procedural rule nust have been “firmly established and
regularly foll owed” as of the date on which the procedural default

occurr ed. Id. (quoting Ford v. GCeorgia, 498 U S 411, 423-24

(1991)).

In this case, the state court relied on Pennsylvania' s waiver
rule in rejecting clains H I, J, K L, M and N of the Petition
Section 9544(b) of the PCRA provides in unm stakable terns that
PCRA courts are barred fromreview ng i ssues that “the petitioner
could have raised . . . but failed to do so before trial, at trial,
during unitary review, on appeal or in a prior postconviction

proceeding.” 42 Pa. C. S. A 8 9544(b). Petitioner first presented
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claime H I, J, K, L, M and Nin his PCRA appellate brief to the
Superior Court. The court deened these clains waived and,

consequently, unreviewable. See Commpnwealth v. Weeler, No. 621

EDA 1999, at 3 n.2 (“In his pro se brief to this Court,

[Petitioner] lists several other issues which were not included in
his [PCRA] petition [such as] nerger of sentences, m sconduct by
the prosecution, and various other errors by the PCRA court and
counsel. We do not consider these issues.”). Petitioner does not
di spute that the state appellate courts refused to reviewclainms H

I, J, KK L, M and Non the nerits. Furthernore, the waiver rule
set forth in these provisions had been regularly applied by
Pennsyl vani a courts at the tinme of the filing of Petitioner’s PCRA

appeal. See, e.qg., Commonwealth v. Appel, 689 A 2d 891, 898 (Pa.

1997) (noting that waiver is applied where petitioner could have
rai sed i ssue before trial, at trial, on appeal or in a prior post-

convi ction proceeding); Commobnwealth v. Stark, 698 A 2d 1327, 1329

(Pa. Super. C. 1997)(sane). Accordingly, federal reviewof clains
H I, J, KK L, L Mand Nis barred by this state procedural default.

The state court relied on the PCRA's previous litigation rule
in rejecting Petitioner’s sufficiency of evidence argunents
contained in clainms F and P. Section 9544(a) of the PCRA states in
unm st akabl e terns that an i ssue i s considered previously litigated
i f “the highest appellate court in which the petitioner could have

had review as a matter of right has ruled on the nerits of the
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issue.” 42 Pa. C S. A 8 9544(a). In refusing to consider clains
F and P on PCRA review, the Superior Court correctly observed that
these clains were “addressed in the direct appeal and is therefore

previously litigated.” Conmonwealth v. Wheeler, No. 621 EDA 1999,

at 3 n.2.° Petitioner does not dispute that the state appellate
courts refused to review clains F and P on the nerits.
Furthernore, the previous litigation rule set forth in these
provi si ons had been regul arly applied by Pennsyl vani a courts at the

time of the filing of Petitioner’s PCRA appeal. Commonwealth v.

®> Petitioner set forth two clains on direct appeal: “[1] The
Suppression Court commtted reversible error infailing to suppress
[Petitioner’s] statenent [to police] which was taken in violation
of the six hour rule, [2] The Trial Court conmtted reversible
error in returning verdicts of guilty on all four charges as the
Commonweal th’ s evi dence showed only that [Petitioner] was present
at the scene of the crine.” (Notice of Appeal, 6/30/95.) The
Pennsyl vani a Superior Court construed Petitioner’s sufficiency of
the evidence claim as being contingent wupon a finding of
suppression court error in failing to suppress Petitioner’s
statenent to the police. See Commonwealth v. Wheeler, No. 2455
Phila. 1994, at 5 (“[Petitioner] contends that, wthout his
statenent, the evidence was insufficient to support his
convictions.”). It is unclear whether the sufficiency of the
evidence clains in Petitioner’s habeas petition (clains F and P)
enconpass the additional argunment that the evidence adduced at
trial was insufficient to convict Petitioner on all four counts
even i f his statenments to the police were not excluded from the
trial court record. To the extent that either claimF or P sets
forth a properly preserved sufficiency of the evidence argunent
that was not addressed by the state courts, the Court concl udes
that any such claimis wthout nerit. The Court’s conprehensive
review of the trial court record confirnms the detailed findings by
the Magistrate Judge that the evidence adduced at Petitioner’s
trial - which included evidence of his statenments to the police -
was sufficient to convince a rational juror beyond a reasonable
doubt that Petitioner was guilty of all four counts. See Report,
at 16-18.
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Lark, 698 A 2d 43, 47 (Pa. 1997) (declining to address previously

litigated i ssue on nerits); Commonwealth v. Mrris, 684 A 2d 1037,

1044 (Pa. 1996)(sane); see also Laird v. Horn, 159 F. Supp. 2d 58,

76 (E.D. Pa. 2001)(noting that previous litigation rule may serve
as independent and adequate state ground barring federal habeas
review). Accordingly, federal review of clains F and P is barred
by this state procedural default.

The state court also relied on the PCRA s procedural
provisions in rejecting claims D(1) and D(3) of the Petition.
Section 9543 of the PCRA states in unm stakable terns that to be
eligible for PCRA relief, a petitioner “nmust plead and prove by a
preponderance of the evidence” four independent elenents. 42 Pa.
C.S.A 8§ 9543. Under the second elenent, which is articulated in
subsection (a)(2), a petitioner nust sufficiently denonstrate that
his conviction resulted from one or nore of the circunstances
exhaustively listed thereunder. In refusing to consider clains
D(1) and D(3) on PCRA review, the Pennsylvania Superior Court
observed that “[a] claimof ineffectiveness for failing to raise a
speedy trial issue used to be cogni zabl e under fornmer PCRA under §
9543(a)(2)(v). This particular subsection, i.e., (a)(2)(v), has

been deleted fromthe new act.”® Conmmonwealth v. \Weeler, No. 621

®InclaimD(3) of the Petition, Petitioner asserts that trial
counsel was ineffective for “failing to communicate wth
[Petitioner] in hope of preparing a defense for trial and for
failing to file his own notion to dismss the case pursuant to
[ Pennsyl vania’ s speedy trial statute]” (enmphasi s added). The
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EDA 1999, at 4 (internal citation omtted). Petitioner does not
di spute that the state appellate courts refused to review clains
D(1) and D(3) on the nerits. Furthernore, during the entire
pendency of Petitioner’s PCRA appeal,’ it was well-settled under
Pennsyl vania | aw that an ineffectiveness claimbased on counsel’s
failure to pursue a speedy trial notion was not cogni zabl e under
any of the other (a)(2) subsections of § 9543. See, e.q.,

Commonweal th v. Lawson, 549 A 2d 107, 112 (Pa. 1988); Conmpnwealth

v. Dukeman, 565 A 2d 1204, 1206 (Pa. Super C. 1989).8

Court finds that the i ndependent and adequat e state ground doctrine
is applicable to Petitioner’s claimin D(3) to the extent that D(3)
asserts an i neffectiveness cl ai mbased on counsel’s failuretofile

a speedy trial notion. | nasmuch as D(3) relates to counsel’s
ineffectiveness for failing to communicate with Petitioner in
preparing for trial, the claimw ||l be addressed by this Court on

the nerits.

" Following the denial of the Petitioner’'s Petition For
Al | owance of Appeal from Superior Court on June 6, 2000, the
Pennsyl vania Suprenme Court held 1in another case that 8§
9543(a)(2)(ii) enconpasses “all constitutionally-cognizable clains
of ineffective assistance of counsel . . " Commonweal th ex.
rel. Dadario v. Goldberg, 773 A 2d 126, 130 (Pa 2001). Relying on
Dadario, in 2002 the Pennsylvania Superior Court explicitly held
that an i neffectiveness clai mbased on counsel’s failure to pursue
a speedy trial nmotion is cognizable under the PCRA statute,
overruling past precedent to the contrary. Conmmonwealth v. Prout,
814 A . 2d 693, 695 (Pa. Super. C. 2002). As Petitioner’s PCRA
appeal was no | onger under review by the state courts on the date
of the Dadario decision, the pronouncenents therein were not
retroactively applied to Petitioner by the state courts.

8 After observing that claimD(1) was not cogni zabl e on PCRA
review, the Superior Court stated that “[n]oreover, the reason the
trial court denied the rule 1100 notion was that [Petitioner] was
unavail able, on trial el sewhere, during the specifiedtine period.”
Commonweal th v. Weeler, 621 EDA 1999, at 4. Even if the Superior
Court technically reached the nerits of claimD(1) by virtue of its
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Accordingly, federal review of clainms D(1) and D(3), inasnuch as
claim D(3) relates to trial counsel’s failure to raise a speedy
trial claim is barred by this state procedural default.

The state court also relied the PCRA's procedural provisions
in rejecting claim (D)(2) of the Petition. Specifically, the
Superior Court held that Petitioner’s ineffectiveness claimbased
on counsel’s wai ver of the arrai gnnent and prelimnary hearing was
not cogni zabl e on PCRA revi ew because “[t] he purpose of the PCRAis
to provide relief for persons convicted of crimes they did not
commt and persons serving illegal sentences. The only non-
sentencing issues that are cognizable under the PCRA are those
alleging a violation that resulted in an unreliable verdict.”

Commonweal th v. Wheel er, No. 621 EDA 1999, at 3 (internal citations

omtted). Petitioner does not dispute that the state appellate
courts refused to address claimD(2) on the nerits. Furthernore,
during the entire pendency of Petitioner’s PCRA appeal, it was
wel | -settl ed under Pennsylvania |aw that ineffectiveness clains

based on counsel’s pretrial conduct was not cognizable on PCRA

inclusion of this additional statenment, an alternative ruling on
the nerits does not foreclose application of the independent and
adequate state ground doctrine. See Harris v. Reed, 489 U S. 255,
264 n. 10 (1989)(“[A] state court need not fear reaching the nerits
of a federal claim in an alternative holding. By its very
definition, the adequate and independent state ground doctrine
requires the court to honor a state holding that is a sufficient
basis for the state court’s judgnent, even when the state court
also relies on federal |aw ”)(enphasis in original).
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review. ® See, e.qg., Commpnwealth v. Neal, 713 A 2d 657, 661 (Pa.

Super. C. 1998)(holding that ineffectiveness clains based on

pretrial matters are not cogni zabl e under PCRA); Comonwealth v.

Lassen, 659 A .2d 999, 1007 (Pa. Super. Ct. 1995)(holding that
clains relating to counsel’s stewardship in pretrial nmatters are
not cognizable wunder PCRA and citing extensive case |aw).
Accordingly, federal review of claimD(2) is barred by this state
procedural default.

2. Unexhausted claim

In order to exhaust the available state court renedies with
respect toaclaim a petitioner nust fairly present all the clains
that he will nake in his habeas corpus petition in front of the

hi ghest available state court, including courts sitting in

di scretionary appeal. O Sullivan v. Boerckel, 526 U. S. 838, 847-48
(1999). To “fairly present” a claim a petitioner nust present a
federal claims factual and | egal substance to the state courts in
a manner that puts them on notice that a federal claimis being

asserted. MCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999).

Thus, “[b]Joth the legal theory and the facts underpinning the
federal clai mnust have been presented to the state courts, and t he

sane net hod of | egal analysis nmust be available to the state court

°® As discussed above, supra note 4, any nodification of
Pennsyl vania |aw effected by the pronouncenents of Pennsylvania
Suprene Court’s in Dadario had no bearing on the Petitioner’s PCRA
appeal, which was no | onger under review by the state courts at
that tine.

20



as will be enployed in the federal court.” Evans v. Court of

Common Pl eas, Del aware County, Pennsylvania, 959 F.2d 1227, 1231

(3d Cr. 1992). The burden of establishing that a habeas claim
was fairly presented in state court falls upon the petitioner.

Lines v. Larkins, 208 F.3d 153, 159 (3d Cr. 2000). “Tr1f [a]

petitioner failed to exhaust state renedies and the court to which
petitioner would be required to present his clains in order to neet
t he exhaustion requirenment would now find the clains procedurally
barred . . . there is procedural default for the purpose of federal

habeas . Col eman v. Thonpson, 501 U.S. 722, 735 n.1 (1991).

Procedural default bars federal reviewof those clains precluded by
state law. Coleman, 501 U. S. at 729.

On his counseled direct appeal in state court, Petitioner
asserted that the “[t]he suppression court commtted reversible
error in failing to suppress [Petitioner’s] statenent which was
taken in violation of the six hour rule.”? (Notice of Appeal

6/30/95.) Although CaimO in the Petition states the issue in

1 The six-hour rule was originally set forth in Commbnweal th
v. Davenport, 370 A 2d 301 (Pa. 1977), wherein the Pennsyl vania
Suprene Court held that “[i]f the accused is not arraigned within
si x hours of arrest, any statenment obtained after arrest but before
arrai gnment shall not be admi ssible at trial.” [d. at 306. The
Pennsyl vani a Suprene Court subsequently nodified the six-hour rule
in Commonweal th v. Duncan, 525 A 2d 1177 (Pa. 1987), stating “[i]f
the statenment is obtained within the six hour period, absent
coercion or other illegality, it is not obtained in violation of
the right of an accused and should be adm ssible, [and] only
statenents obtained after the six hour period has run should be
suppressed on the basis of Davenport.” 1d. at 1182-83.
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identical ternms, the brief acconpanying his Petition further argues
that the suppression court’s decision violated his “constitutional
right against self-incrimnation, due process, and the equal
protection of the law.” (Pet. Brief, Caim Q) There is no
indication in the state records that the claim presented by
Petitioner on his direct appeal in state court included this
addi tional federal constitutional conponent. As the state courts
were never “fairly presented” with the federal constitutional
conponent of Caim O this claim is unexhausted.! Petitioner
cannot return to the state courts to file a successive PCRA
petition on his unexhausted claim however, because the one-year
statute of limtations for such petitions has expired. See 42 Pa.

Cons. Stat. 8§ 9545(b)(1).'? As Petitioner’s judgnent becane fina

“To the extent the ClaimO asserts that the suppression court
erred as a matter of state law, the claim does not state a
cogni zable basis for federal habeas relief. See Estelle v.
MG@uire, 502 U S 62, 67-68 (1991)(“[I]t is not the province of a
federal habeas court to reexam ne state-court determ nations on
state-law questions. |In conducting habeas review, a federal court
is limted to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.”)(citations
omtted).

2 Section 9545(b)(1) provides, in pertinent part:

Any petition wunder this subchapter,
including a second or subsequent petition,
shall be filed within one year of the date the
j udgnent becones final, unless the petition
al | eges and petitioner proves that:

(1) the failure to raise such a claim
previously was the result of interference by
government officials with the presentation of
the claimin violation of the Constitution or
| aws of the United States;
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in 1997, any attenpt to file for relief in the state courts would
be well beyond the one-year statute of limtations. Mor eover
Petitioner has not alleged, not would the state court likely find,
that any of the three exceptions to the PCRA statute of |limtations
apply in this instance. Accordingly, federal reviewof claimOis
barred by this procedural default.

3. Exceptions to procedural default

Were a state prisoner has procedurally defaulted his federal
clainms in state court, federal habeas review of the clains is
barred “unl ess the prisoner can denonstrate cause for the default
and actual prejudice as a result of the violation of federal |aw,
or denonstrate that failure to consider the clains will result in
a fundanmental m scarriage of justice.” Coleman, 501 U S. at 750.
The Magistrate Judge concluded that Petitioner failed to
denonstrat e cause and actual prejudice or a fundanental m scarri age
of justice because of actual innocence. Although Petitioner does
not di spute the Magistrate Judge’ s findings on the issue of cause

and actual prejudice, he argues that the Magi strate Judge failed to

(1i) the facts upon which the claimis
predi cated were unknown to the petitioner and
could not have been ascertained by the
exerci se of due diligence; or

(1ii) t he right asserted IS a
constitutional right that was recognized by
the Supreme Court of Pennsylvania after the
time period provided in this section and has
been hel d by t hat court to apply
retroactively.

42 Pa. Cons. Stat. 8§ 9545(b)(1).
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properly consider his claimof actual innocence.

To invoke the fundanental m scarriage of justice exception,
petitioner must show that “a constitutional violation has probably
resulted in the conviction of one who is actually innocent.”

Mirray v. Carrier, 477 U.S. 478, 496 (1986). To establish the

requi site probability, the petitioner nust show that, in |ight of
new evi dence, it is nore likely than not that no reasonable juror

woul d have convicted him Schlup v. Delo, 513 U S. 298, 329

(1995). Petitioner nmust “support his allegation of constitutional
error with new reliable evidence - whether it be excul patory
scientific evidence, trustworthy eyew tness accounts or critical
physi cal evidence - that was not presented at trial.” 1d. at 324.
Petitioner does not offer any new evidence, much | ess reliable new
evi dence, in support of his actual innocence claim |Instead, he
contends that recei pt of the docunents requested in his February 4,
2002 di scovery notion, which had not been decided as of his filing
of Qbjections to the Magi strate Judge’ s Report and Reconmendati on,
woul d enabl e hi mto satisfy his burden of showi ng actual innocence.
As this Court has ruled in the instant nmenorandum that Petitioner
is not entitled to production of the docunents and materials
requested in his February 4, 2002 di scovery application, it follows
that Petitioner’s unsupported claim of actual innocence nust be
rejected. Petitioner has, therefore, failed to establish cause and

actual prejudice or a fundanental m scarriage of justice sufficient
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to overcone the procedural default of clainms D(1), D(2), D(3), F,
H I, J, KL, M N Oand P. Accordingly, the Court is precluded
fromconsidering the nerits of these clains.

C. Petitioner’s Renmining dains

The Court has considered the nerits of Petitioner’s remnaining
cl ai ns. Pursuant to 28 U. S.C. 8§ 2254, federal courts may grant
habeas corpus relief to prisoners “in custody pursuant to the
judgnment of a State court only on the ground that he is in custody
in violation of the Constitution or laws or treaties of the United
States.” 28 U . S.C A 8 2254(a). Since it was filed after Apri
24, 1996, the Petition is governed by the Antiterrorism and
Ef fective Death Penalty Act of 1996 (“AEDPA’), P.L. 104-132, 110

Stat. 1214. Lindh v. Murphy, 521 U S. 320, 326-27 (1997). Section

2254(d) (1), as anended by AEDPA, provides:

An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the
j udgnment of a State court shall not be granted
wi th respect to any claimthat was adj udi cat ed
on the nerits in State court proceedings
unl ess the adjudication of the claim

(1) resulted in a decision that was contrary
to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as
determ ned by the Suprene Court of the United
States; or

(2) resulted in a decision that was based on
an unreasonabl e determ nation of the facts in
light of the evidence presented in the State
court proceeding.

28 U.S.C. A § 2254(d)(1).
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Under the AEDPA, a state court’s | egal determ nations may only
be tested against “clearly established Federal |aw, as determ ned
by the Supreme Court of the United States.” 28 US.CA 8
2254(d) (1). This phrase refers to the “hol di ngs, as opposed to t he
dicta” of the United States Suprene Court’s decisions as of the

time of the relevant state court decision. Wllians v. Taylor, 529

U S. 362, 412 (2000). Courts ook to principles outlined in Teague
v. Lane, 489 U.S. 288 (1989), to determ ne whether arule of lawis
clearly established for habeas purposes. WIllianms, 529 U S at
379-80, 412. “[Whatever would qualify as an old rule under [the
Court’s] Teaque jurisprudence will constitute clearly established

Federal |aw,” except that the source of that clearly established
law is restricted to the United States Suprenme Court. |d. at 412.

To apply the AEDPA standards to pure questions of | aw or m xed
guestions of law and fact, federal habeas courts initially nust
det erm ne whet her the state court deci sion regardi ng each cl ai mwas
contrary to clearly established Suprenme Court precedent. Werts v.
Vaughn, 228 F.3d 178, 197 (3d Cr. 2000). A state court decision
may be contrary to clearly established federal | aw as determ ned by
the United States Suprene Court in two ways. WIllians, 529 U S. at
405. First, a state court decision is contrary to Suprene Court
precedent where the court applies a rule that contradicts the

governing law set forth in United States Suprene Court cases. 1d.

Alternatively, a state court decision is contrary to Suprene Court
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precedent where the state court confronts a case with facts that

are materially indistinguishable from a relevant United States

Suprene Court precedent and arrives at an opposite result. 1d. at
406. If relevant United States Suprene Court precedent requires an
outcone contrary to that reached by the state court, then the court

may grant habeas relief at this juncture. Matteo v. Superintendent

S.Cl. Abion, 171 F.3d 877, 890 (3d G r. 1999).

If the state court decision is not contrary to precedent, the

court nmust eval uate whether the state court deci sion was based on

an unreasonabl e application of Supreme Court precedent. Id. A

state court decision can involve an “unreasonabl e application” of

Suprene Court precedent if the state court identifies the correct

governing legal rule but unreasonably applies it to the facts of

the particular state prisoner’s case. WlIllians, 529 U S. at 407.

A state court determination also nmay be set aside under this

standard if the court unreasonably refuses to extend the governing
| egal principle to a context in which the principle should control

or unreasonably extends the principle to a new context where it

Randass v. Angel one, 530 U.S. 156,

shoul d not apply.
Wllianms, 529 U. S

To grant a
appl i cation prong,

court’s

obj ectively unreasonabl e.

application of

166 (2000);
at 407.

habeas corpus wit wunder the unreasonable

the federal court nust deternm ne that the state

clearly established federal I|aw was

WIlliams, 529 U S. at 409; Werts, 228
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F.3d at 197. A federal court cannot grant habeas corpus sinply by
concluding inits independent judgnent that the state court applied
clearly established federal |aw erroneously or incorrectly; nere
di sagreenent with a state court’s conclusions is insufficient to
justify relief. WlIllianms, 529 U S. at 411; Mtteo, 171 F.3d at
891. In determ ning whether the state court’s application of the
Suprene Court precedent is objectively unreasonabl e, habeas courts
may consi der the decisions of inferior federal courts. Matteo, 171
F.3d at 890.

Section 2254 further mandates hei ghtened deference to state
court factual determnations by inposing a presunption of
correctness. 28 U S CA 8§ 2254(e)(1). The presunption of
correctness is rebuttable only through clear and convincing
evidence. 1d. Cear and convincing evidence is evidence that is
“so clear, direct, weighty and convincing as to enable the jury to
come to a clear conviction, wthout hesitancy, of the truth of the

precise facts inissue.” United States Fire Ins. Co. v. Royal Ins.

Co., 759 F.2d 306, 309 (3d Cir. 1985).

The district court may only grant relief on a habeas claim
involving state court factual findings where the state court’s
deci si on “was based on an unreasonabl e determ nation of the facts
in light of the evidence presented in the State court proceeding.”

28 U S.C. A 8 2254 (d)(2); see Weaver v. Bowersox, 241 F.3d 1024,

1030 (8th Cr. 2001); Watson v. Artuz, No. 99C v. 1364( SAS), 1999 W
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1075973, at *3 (S.D. N Y. Nov. 30, 1999) (listing cases). The
district court nust conclude that the state court’s determ nation
of the facts was objectively unreasonable in |ight of the evidence
available to the state court. Waver, 241 F.3d at 1030 (citing

Wllians, 529 U.S. at 409); Torres v. Prunty, 223 F.3d 1103, 1107-8

(9th Cir. 2000); see also Watson, 1999 W 1075973, at *3. Mer e

di sagreenent with the state court’s determnation, or even
erroneous factfinding, isinsufficient togrant relief if the court
acted reasonably. Waver, 241 F.3d at 1030.

1. Bias of suppression court judge

Al though alleged separately, clainms A, B, and C in both
Petitioner’s PCRA and habeas petitions set forth the single issue
of whether the rulings made by the suppression court judge on
Petitioner’s pretrial notions were rendered unconstitutional by the
judge’s admission that he could not inpartially preside over
Petitioner’s trial. At the June 9, 1993 suppression hearing, Judge
Arnol d New of the Phil adel phia Court of Common Pl eas heard evi dence
and argunment on Petitioner’s notion to suppress inculpatory
statenents that he nade to the police on the night of his arrest.
During the course of the hearing, it was brought to Judge New s
attention that Petitioner and his co-defendant had been recently
convicted of homicide in a related trial. Before breaking for a
l unch recess, Judge New denied Petitioner’s suppression notion

(6/9/93 N.T. at 78). He further advised that “based upon what |
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heard so far, there is no way that | can give [co-defendant] and
M. Weeler a fair trial. They have been interrelated to two
hom ci des to such a degree on the notions to supression [sic]. And
| notice the convictions by the juries. There is no way in nmy m nd
that | feel that | can give them a fair trial.” (ILd. at 80).
Judge New further remarked to Petitioner and his co-defendant that
“[t]here is a presunptionin ny mndthat you are guilty based upon
the elenents | have heard.” (ld. at 82). Upon returning fromthe
| uncheon recess, Judge New heard evidence and argunent on
Petitioner’s pro se notion to dism ss under Pennsylvania Rule of
Crimnal Procedure 1100 (“Rul e 1100"), ** Pennsyl vani a’ s speedy tri al
provision. This notion was al so denied by Judge New. Foll ow ng
t he suppression hearing, Petitioner’s case was reassi gned to Judge
Arthur S. Kafrissen for trial.

In addressing Petitioner’s clainms A, B, and C on coll ateral

review, * the Pennsyl vani a Superior Court characterized the issue

3 Pennsylvania Rule of Criminal Procedure 1100, which has
since been recodified as Rul e 600, provides: “No defendant shall be
held in pre-trial incarceration on a given case for a period
exceedi ng 180 days excluding tinme described [under the rule]. Any
def endant held in excess of 180 days is entitled upon petition to
i mredi ate rel ease on nomnal bail.” Pa. R CimP. 600.

“ Petitioner did not raise clains A, B, and C in the state
courts on direct appeal. Under the PCRA a claimis waived where
t he petitioner could have, but failed to, raise the i ssue on direct
appeal. Commonwealth v. Wharton, 811 A 2d 978, 984 n. 7 (Pa. 2002).
Even though the PCRA court could have properly found that
Petitioner waived clains A, B, and Cby failing to raise the issues
on direct appeal, the PCRA courts did not rely on this independent
and adequate state procedural bar. Accordingly, review of clains
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as whet her “the trial judge should have recused hi nsel f because he

was prej udi ced agai nst [Petitioner].” Conmonwealth v. Weel er, No.

621 EDA 1999, at 2. The court concluded that Petitioner’s claim
was neritless, as “[i]n fact, the [suppression court judge]
announced, follow ng a suppression hearing, that he could not act
as an inpartial judge in a waiver trial, because he knew too much
about a related homicide trial involving [Petitioner] and a co-
def endant, both of whom had been convicted by juries.” |1d. at 3.
However, Judge New s decision to recuse hinself fromthe trial does
not resolve the question of whether his prior rulings on
Petitioner’s notions were decided in a neutral and detached manner.
Accordingly, the Court nmakes a de novo determ nation of this issue.

See Appel v. Horn, 250 F.3d 203, 210 (3d Cr. 2001)(“It follows

t hat when, although properly preserved by the defendant, the state
court has not reached the nerits of a claimthereafter presented to
a federal habeas court, the deferential standards provi ded by AEDPA

do not apply . . . [and] the federal habeas court nmnust
conduct a de novo review over pure |legal questions and m xed
guestions of law and fact . . . .7). However, the factual
determ nations of the state court “are still presumed to be

correct, rebuttable only upon a showi ng of clear and convincing

A, B, and C by this Court is not precluded by the Pennsyl vania
wai ver rule. See Holloway v. Horn, 161 F. Supp. 2d 452, 481 (E. D
Pa. 2001) (observing that habeas court is not bound by existence of
state procedural bar that was not relied upon by state courts).

31



evi dence.” 1d.
There is a due process right to have “a neutral and detached

judge” preside over judicial proceedings. Ward v. Village of

Monroeville, 409 U. S. 57, 61-62 (1972); see Johnston v. Love, 940

F. Supp. 738, 774 (E.D. Pa. 1996) (“Al t hough not specifically franed
as such by petitioner, petitioner’s claimthat the trial judge was
bi ased rai ses the i ssue of due process”). Federal habeas revi ew of
the alleged bias of a state court judge is confined to the narrow
guestion of whether the petitioner’s right to due process has been

vi ol at ed. Cf. United States ex. rel. Perry v. Cuyler, 584 U.S.

644, 645 (3d Cr. 1978)(“[We cannot [on 8§ 2254] exercise the far
broader supervisory powers that this court has over the federa
district courts within our circuit.”). A state judge’s conduct
must be “significantly adverse to defendant before it violate[s]
the constitutional requirenent of due process and warrant[s]

federal intervention.” Garcia v. Warden, Dannenpra Correctiona

Facility, 795 F.2d 5, 8 (2d Cr. 1986). 1In general, the standard
for evaluating whether a habeas petition alleges judicial bias
anounting to a deni al of due process is whether the state judge was

actual ly biased against the petitioner. See, e.qg., Margoles v.

Johns, 660 F.2d 291, 296 (7th G r. 1981)(holding that “I a]
l[itigant is denied due process if he is in fact treated unfairly”
by the judge) (enphasis added). The nere appearance or |ikelihood

of bias will only support a due process violation where “the judge
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[is] unable to hold the bal ance between vindicating the interests

of the court and the interests of the accused.” Taylor v. Haves,

418 U. S. 488, 501 (1974); see United States v. WIensky, 757 F.2d

594, 598 (3d Cir. 1985)(stating that proper inquiry is whether the
j udge’ s conduct “pervaded the overall fairness of the proceeding”).

During the suppression hearing, Judge New conceded only that
he could not inpartially preside over Petitioner’s waiver trial.
By contrast, he never expressed any doubt that he could act in a
neutral and detached fashion in deciding the notions pendi ng before
him in the suppression hearing. Judge New s adm ssion that he
could not inpartially preside over Petitioner’s trial was based on
hi s preconcei ved notions of Petitioner’s guiltiness of the charged
of fenses. Although this adm ssion undoubtedly inpaired Judge New s
ability to act as an inpartial fact-finder at trial, it does not
foll ow that Judge New was unable to resolve Petitioner’s pretrial
notions, the | egal outcone of which did not turn on a determ nation
of guilt or innocence, in a neutral and detached manner. Thus,
there is no evidence that Judge New s resolution of the pretrial
notions was infected by actual bias against Petitioner.

Viewed in isolation, Judge New s remarks may wel |l show an the
appearance of bias that calls into question his ability to have
inmpartially decided the pretrial notions. Wen properly considered
in the larger context of the suppression hearing, however, the

remar ks were not so pervasive as to convince this Court that Judge
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New was unable to hold the balance between vindicating the
interests of the court and the interests of Petitioner. As
Petitioner has failed to show that the Judge New s remarks rose to
the I evel of a due process violation, habeas relief nust be denied
with respect to clains A, B, and C of the Petition.

2. Ineffective assistance of counsel

In Strickland v. Washington, 466 U S. 668 (1984), the United

States Suprene Court held that crimnal defendants have a Sixth
Amendrent right to “reasonably effective” | egal assistance, id. at
687, and set forth a two-prong test for determning ineffective
assi stance of counsel. A defendant first nust show that counsel’s
performance was so deficient that it fell below an objective
standard of reasonabl eness under prevailing professional norns.
Strickland, 466 U. S. at 688. “This requires showi ng that counsel
made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed by the Sixth Anendnent.” 1d. at 687. “In
eval uating counsel’s performnce, [the Court is] “highly
deferential’ and ‘indul ge[s] a strong presunption’ that, under the
ci rcunst ances, counsel’s chall enged actions ‘m ght be considered

sound . . . strategy,’” Buehl v. Vaughn, 166 F.3d 163, 169 (3d Cr

1999) (quoting Strickland, 466 U.S. at 689). “Because counsel is
afforded a wi de range within which to nake decisions w thout fear
of judicial second-guessing, [] it is ‘only the rare claim of

i neffectiveness of counsel that should succeed under the properly
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deferential standard to be applied in scrutinizing counsel’s

performance.’” |d. (citing United States v. Gray, 878 F. 2d 702, 711

(3d Cir. 1989)).
| f a def endant shows that counsel’s performance was defi ci ent,
he then must show that the deficient performance prejudiced the

defense. Strickland, 466 U S. at 687. “This requires show ng that

counsel’s errors were so serious as to deprive the defendant of a
fair trial, a trial whose results is reliable.” 1d. Defendant
must show that “there is a reasonable probability that, but for
counsel ' s unprofessional errors, the result of the proceedi ng woul d
have been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” 1d. at 694.
Petitioner makes three clains of ineffective assistance of
counsel. In claimD(3) of his Petition, Petitioner asserts that
trial counsel was ineffective for failing to communicate with him
in preparing for trial.®™ Although Petitioner properly preserved
claim D(3) for collateral review in state court, the PCRA courts

did not address this claimon the nerits.!® Accordingly, the Court

B CdaimD(3) also asserts that trial counsel was ineffective
for failing to file a speedy trial notion. As previously
di scussed, the Court is precluded fromreviewing this aspect of
D(3), which was procedurally defaulted in state court.

* On collateral review, the Pennsylvania Superior Court did
concl ude that Petitioner had wai ved any i neffectiveness cl ai mbased
on the failure of appellate counsel to communicate with him
regardi ng his PCRA petition. This argunent, which was set forth in
claimN, is independent of Petitioner’s ineffectiveness cl ai mbased
on trial counsel’s failure to communicate, which is set forth in
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has made a de novo determnation on the nerits of claim D(3).
Appel , 250 F.3d at 210.

In his brief to the Pennsylvania Superior Court on PCRA
review, Petitioner asserted that “[a]t no point during the ei ghteen
(18) nonths and eight (8) or nine (9) days [prior to trial] did
counsel ask or even attenpt to ask defendant anything about this
crine.” (PCRA Brief, at 13.) The brief submtted in support of his
habeas petition alleges, in an even nore conclusory fashion, that
“[c]ounsel failed to conmmunicate with the Petitioner.” (Habeas
Brief, daimD3).) Wthout any explanation of how t he outcone of
Petitioner’'s trial would have been different if counsel had
communi cated wth him however, Petitioner cannot establish
prejudice sufficient to support an ineffectiveness claim See,

e.q., Biggins v. Carroll, CIV.A No. 99-188, 2002 W. 31094810, at

*7 (D. Del. 2002)(rejecting ineffectiveness claim based on
counsel’s lack of conmunication where there was no show ng of
prejudi ce). Accordingly, habeas relief nust be denied with respect
to claimD(3) of the Petition.

Petitioner also nmakes a claim of ineffectiveness of trial
counsel in claim D(4), relating to an allegedly inproper “deal”
bet ween the prosecution and Tony Sheppard, a witness called by the
prosecution during Petitioner’s trial. Sheppard, who had

participated in the robbery for which Petitioner was on trial,

cl aimD(3).
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testified under oath that he had pl eaded guilty to charges stemm ng
from the incident and agreed to testify on behalf of the
prosecution in exchange for a sentence of five years of probation.
Petitioner maintains that trial counsel was ineffective for failing
to challenge the propriety of this “deal” between the Comonweal t h
and Sheppard. On collateral review, the Pennsylvania Superior
Court rejected Petitioner’s claim opining that “[g]iven Shepard s
[sic] disclosure of his situationin court, [Petitioner] has failed

to show that he was prejudiced thereby.” Comonwealth v. Wheel er,

No. 621 EDA 1999, at 4.

This ruling by the Pennsylvania Superior Court is neither
contrary to, nor an unreasonabl e application of, federal |law. The
di scl osure in open court of the agreenent between the prosecution
and Sheppard actual |y shi el ded Petitioner frompotential prejudice,
as it provided the trial judge with evidence critical to assessing
the witness’s credibility. Wile the failure to nake a sufficient
showing of prejudice is, in and of itself, fatal to Petitioner’s
ineffectiveness claim the Court further observes that trial
counsel’s performance in these circunstances was entirely
reasonabl e. Contrary to Petitioner’s assertions, trial counse
strenuously chall enged the all eged “deal” between the prosecution
and Sheppard, even unsuccessfully noving for a mstrial after
Sheppard testified that he “agreed to cooperate on other trials if

needed.” (See 6/10/03 N.T. at 108 (“Qbjected to, Judge. | don't
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know what that nmeans, and |'m going to have to nove for a
mstrial.”)). Accordingly, habeas relief must be denied with
respect to this aspect of claimD(4) of the Petition.

Petitioner also asserts, in claimD(4), that trial counsel
was ineffective for failing to challenge an allegedly inproper
“deal” between Sheppard and Judge Cohen, the trial judge before
whom Sheppard had pled guilty. Specifically, Petitioner maintains
t hat Sheppard testified on the record that the Judge Cohen advi sed
him that he would go to jail if he did not testify against
Petitioner. Because the state courts did not address this
particul ar aspect of Petitioner’s properly preserved claim this
Court has made a de novo determnation of this aspect of claim
D(4). Appel, 250 F.3d at 210.

Under de novo review, the Court finds that trial counsel’s
conduct did not violate Petitioner’s Sixth Amendment right to
effective assistance of counsel. Contrary to Petitioner’s
assertions, trial counsel took pains to establish the inpropriety
of any “deal” between Judge Cohen and Sheppard, as evi denced by the
fol | owi ng exchange on cross-exam nati on of Sheppard:

Q: How many tinmes have you talked to the
District Attorney’'s Ofice about this case?

A. 1 Never.
Q: Never?
A. 1 Never.
Q: You talked to [the District Attorney] about
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it yesterday for the first tine?

A.:  Yeah. I thought you said the District
Attorney’'s Ofice.

Q: And did she tell you or you tell her that you

had to testify and help the Commonwealth to

convict these two nmen so that you could satisfy

the condition of your probation?

A.: I'’msure that she basically knew.

Q : She nmade you know t hat you had to come across

and help convict them so that you can maintain

your probation, right?

A : Yes.
(6/10/93 N.T. at 114.) In light of the efforts by trial counsel to
attack Sheppard’ s credibility, the Court finds that Petitioner has
failed to overcone the strong presunption that counsel’s
per f or mance was reasonably effective under the Sixth Anendnent with
respect to claimD(4) of the Petition. Accordingly, habeas relief
nmust be denied with respect to this aspect of claim D(4) of the
Petition.

In claimD(5) of his Petition, Petitioner asserts that trial
counsel was ineffective for failing to provide Petitioner wth
copies of discovery materials so that he could assist counsel in
preparing for trial. Al though Petitioner properly preserved claim
D(5) for collateral reviewin state court, the PCRA courts did not
address this claimon the nerits. Accordingly, this Court wll

exercise de novo review of this claim Appel, 250 F.3d at 210.

Petitioner alleges that he filed with the trial court a
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notari zed request for a copy of discovery materials on March 29,
1992. The court granted the request, and the District Attorney
sent copi es of the rel evant docunents and nmaterials to Petitioner’s
trial counsel. Petitioner alleges that he then made several
unsuccessful requests to his trial counsel for copies of the
di scovery materials. Wthout access to the discovery materials,
Petitioner clainms that he was unable to determ ne which w tnesses
he wanted to trial counsel to call at trial. However, “[t]he
deci sions of which witnesses to call to testify are strategic and

therefore left to counsel.” United States v. Pungitore, 965

F. Supp. 666, 674 (E.D. Pa. 1997). Thus, even if Petitioner would
have received a copy of the requested discovery materials, trial
counsel woul d not have been obligated to heed his suggestions on
whi ch witnesses to call at trial. Petitioner has failed to show a
reasonabl e probability that, but for trial counsel’s failure to
provi de himw th copies of the discovery materials, the outcone of
his trial would have been different. Accordingly, habeas relief

must be denied with respect to claim IX5) of the Petition. See

Carillo v. United States, 995 F.Supp. 587, 591 (D. WV.I.
1998) (rejecting i neffectiveness cl ai mbased on counsel’s failureto
share di scovery docunents with petitioner).

2. Trial court error in denying speedy trial notion

In claim E of his Petition, Petitioner argues that the

suppression court’s rejection of his Rule 1100 notion violated his
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constitutional right to a speedy trial.' Al though Petitioner
included this claimin his PCRA petition, the state courts did not
address the claimon collateral review '® Accordingly, this Court
has made a de novo determnation on the merits of the claim
Appel, 250 F.3d at 210.

On federal habeas review, the proper inquiry for the court is
whet her the petitioner’s federal constitutional right to a speedy
trial has been violated, not whether the trial court commtted

error under the state speedy trial provisions. See Wlls .

Pet sock, 941 F.2d 253, 256 (3d Cir. 1991)(“Qur review of a federa
habeas petitionis limted to remedy deprivations of a petitioner’s
federal constitutional rights. W can take no cogni zance of a non-
constitutional harm to the defendant flowing from a state’s
violation of its own procedural rule, evenif that rule is intended

as a guide to inplenent a federal constitutional guarantee.”). The

7 Al though Petitioner brought his notion pursuant to Rule

1100, he testified at the June 9, 1993 hearing on the notion that
the delay in bringing him to trial violated both his federa
constitutional rights and state law. 1In rejecting the Rule 1100
notion, the presiding judge did not address whether Petitioner’s
federal constitutional rights had been infringed by the del ay.

5 Petitioner did not raise claimE in the state courts on
di rect appeal. Under the PCRA, a claim is waived where the
petitioner could have, but failed to, raise the issue on direct
appeal . Even though the PCRA courts coul d have properly found t hat
Petitioner waived claimE by failing to raise the issue on direct
appeal, the PCRA courts did not rely on this independent and
adequate state procedural bar. Accordingly, review of claimE by
this Court is not precluded by the Pennsyl vania waiver rule. See

fn. 14, supra.
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Speedy Trial Cl ause of the Sixth Anendnment provides that “[i]n all
crimnal prosecutions, the accused shall enjoy the right to a

speedy and public trial . . . .” 1n Barker v. Wngo, 407 U S. 514,

532 (1972), the United States Suprene Court adopted a bal ancing
test to determne whether a trial delay infringes the Sixth
Amendnent right to a speedy trial. The Court identified four
factors be to considered in the speedy trial inquiry: the I ength of
the delay, the validity of the reasons for the delay, whether the
defendant affirmatively asserted his right, and whether the
def endant was prejudiced by the delay. 1d. at 530-32.

Turning first to the Il ength of delay factor, the United States
Suprene Court has observed that “[s]inply to trigger a speedy tri al
analysis, an accused nust allege that the interval between
accusation and trial has crossed the threshold dividing ordinary
from ‘presunptively prejudicial’ delay, since, by definition, he
cannot conpl ain that the governnent has denied hima ‘speedy’ trial
if it has, in fact, prosecuted his case with customary pronptness.”

Doggett v. United States, 505 U. S. 647, 652 (1992). “Presunptive

prejudice marks the point at which courts deem the delay

unr easonabl e enough to trigger a Barker enquiry.” [d. The delay
is neasured fromthe date of formal accusation, i.e., the earliest
date of arrest, until the commencenent of trial. Hakeemyv. Bever,

990 F.2d 750, 760 (3d Cir. 1993). The police arrested Petitioner

on Novenber 27, 1991, and the trial commenced on June 10, 1993, a
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del ay of eighteen and one-half nonths. A delay of eighteen and
one-half nonths is presunptively prejudicial, requiring inquiry
into the remai ning Barker factors. See id. (“W have held that a
‘delay of fourteen nonths is . . . not dispositive in and of
itself, but is sufficiently lengthy to warrant an inquiry into the

other facts.’””)(quoting United States ex. rel. Stukes v. Shovlin,

464 F.2d 1211, 1214 (3d Cr. 1972)).

Under the second Barker factor, the reason for the delay,
“deliberate attenpt[s] to delay the trial in order to hanper the
defense should be weighted heavily against the governnent.”
Bar ker, 407 U.S. at 531. Neutral reasons, such as negligence, wll

be wei ghed agai nst the prosecution, “but |ess heavily absent ‘any

showi ng of bad faith or dilatory purpose by the prosecution.”” 1d.

at 766 (quoting Governnent of Virgin Islands v. Penberton, 813 F. 2d
626, 628 (3d Cir. 1987)). Conversely, “[w hen the reason for the
del ay originates with the defendant or his counsel, such delay wl|
not be considered for the purposes of determ ning whether the
defendant’s right to speedy trial has been infringed.” Wells, 941
F.2d at 258. After holding a hearing on Petitioner’s speedy tri al
nmotion, during which Petitioner testified on the issue, Judge New
concluded: “lI am accepting it based on the Quarter Sessions file
that the continuance[s] reduced 237 days in which the reason for
the [delay] is because [defense counsel or defendant] were

unavai l abl e, on trial el sewhere but nonethel ess unavail abl e under
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the law.” (6/9/93 N.T. at 109.) This factual finding is entitled
to a presunption of correctness, as it is fairly supported by the

record of the hearing. See Hakeemv. Beyer, 990 F.2d 750, 767 (3d

Cr. 1993) (“Findings on the cause of delay are entitled to a .
presunption of correctness if petitioner had a fair opportunity
to present his version of the events and the state’s findings on
the issue are fairly supported by the record.”). Petitioner has
of fered no rebuttal evidence that is “so clear, direct, weighty and
convincing as to enable the [fact-finder] to cone to a clear
conviction, wi thout hesitancy, of the truth of the precise facts in

issue.” United States Fire Ins. Co. v. Royal Ins. Co., 759 F.2d

306, 309 (3d Cir. 1985).

Mor eover, not entirely reflected in Judge New s cal culationis
an additional amount of tinme during which Petitioner was not ready
to proceed to trial. Specifically, at the June 9, 1993 hearing t he
prosecutor testified that he wanted to try the robbery case agai nst
Petitioner before two separate homicide cases that were also
pendi ng agai nst Petitioner “so that [the robbery conviction] would
be [an] aggravating factor[] in the hom cide[] [cases].” (6/9/93
N.T. at 91.) In May 2002, the prosecutor advised Petitioner’s
counsel of his desire to try the robbery case first, at which point
Petitioner’s counsel “expressed . . . [his] wish that the robberies
not be tried first,” (id. at 97), as he “would be unable to try the

[ robbery] case any time soon.” (ld. at 94.) The second homi cide
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case agai nst Petitioner did not conclude until February 2003, and
Petitioner’s counsel was thereafter unavail able for the nmgjority of
the tinme leading up to the June 10, 2003 trial on the robbery
charges. Moreover, there is no evidence that the prosecution made
any deliberate attenpts to delay the trial in order to hanper the
defense or otherwise acted with an inproper notive. To the
contrary, as discussed above, the prosecutor “spent a considerable
anount of tine” unsuccessfully inploring Petitioner’s counsel to
proceed to trial on the robbery case sooner rather than |ater.
(ILd. at 97.) Accordingly, the second Barker factor wei ghs agai nst
the finding of a violation of Petitioner’s Sixth Arendnent right to
a speedy trial.

The third Barker factor requires an inquiry into whether the
Petitioner affirmatively asserted his speedy trial right in a
timely and proper nanner. Hakeem 990 F.2d at 764. A habeas
petitioner nmust denonstrate that he made a “reasonabl e assertion of
[the] speedy trial right.” [d. (quoting Penberton, 813 F.2d at
629)). Petitioner did nake several assertions of his speedy trial
right prior to trial. On January 28, 1993, Petitioner filed a pro
senotion wwth the state trial court, claimng that his case should
be di sm ssed because of unconstitutional delay by the prosecution
and Petitioner’s counsel in bringing the case to trial. On March
23, 1993, Petitioner filed another pro se notion with the state

trial court, again asserting that his speedy trial rights were
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being violated. According to the state court records, however,
Petitioner’s counsel was on trial el sewhere when Petitioner filed
each of his pro se notions. As Petitioner was unready for trial on
the dates on which he submitted his pro se speedy trial notions,
t hese assertions of his Sixth Amendnent right carry only m ninmm
weight. See id. (“Repeated assertions of the [speedy trial] right
do not . . . balance this factor in favor of a petitioner when
other actions indicate that he is unwilling or unready to go to
trial.”). Although Petitioner was ready to proceed to trial when
asserted his speedy trial right at the June 9, 1993 pretrial
heari ng before Judge New, courts have given mninmal weight to
speedy trial assertions occurring shortly before trial. Id.

(citing United States v. Kalady, 941 F.2d 1090, 1095 (10th Cir.

1991); Martin v. Rose, 744 F.2d 1245, 1252 (6th Gir. 1984)).

Accordingly, while Petitioner has asserted his speedy trial right
on several occasions, the circunstances surrounding those
assertions detract significantly from the weight accorded to
Petitioner’s claimunder the third Barker factor.

Under the fourth Barker factor, the Court nust exam ne the
prejudice to the Petitioner fromthe delay. The Third Crcuit has
observed that prejudice is the “nost critical Barker factor.’
Wells, 941 F.2d at 258. Three types of prejudice can result from
a pretrial delay: oppressive pretrial incarceration, the accused’s

anxi ety and concern over the outcone of the defense, and i npairnment
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of the defense. 1d. Petitioner asserts that his ei ghteen and one-
hal f nont hs of pretrial incarceration was oppressive and caused hi m
t o experience severe anxiety.
To establish prejudice based on oppressive pretria

i ncarceration, a petitioner nust identify “sub-standard conditions
or other oppressive factors beyond those that necessarily attend
i mprisonnment.” Hakeem 990 F.2d at 761. Petitioner contends that
his pretrial incarceration was oppressive because of physical
altercations he had with other inmates after refusing to have
sexual intercourse with them However, as at |east one court has
observed, “[g]iven that prisons cannot realistically nonitor every
cell at every nonment, cell fights are an inevitable fact of prison

life . . . .” Mdrid v. Gonez, 889 F.Supp. 1146, 1269 (N.D. Cal.

1995); see also Ranpbs v. Lamm 639 F.2d 559, 572 (10th Cr.

1980) (recogni zing that a “prison setting is, at best, tense .

soneti mes expl osive, and always potentially dangerous”)(citation
omtted). In the absence of evidence that the physica
altercations that Petitioner had with other inmates occurred at a
| evel and frequency sufficient to create a pervasive risk of harm
the Court cannot conclude that Petitioner was subjected to
oppressive pretrial incarceration. Mreover, while tine al one may,
in sone cases, rise to the Ilevel of oppressive pretria

i ncarceration, Doggett v. United States, 505 U. S. 647, 655 (1992),

credit for tinme served “mtigate[s] the potential oppressive

a7



effects of . . . incarceration.” Hakeem 990 F.2d at 762 (quoting

Gay v. King, 724 F.2d 1199, 1204 (5th Cr. 1984)). The state

court record in this case reveals that Petitioner did receive
credit for all the pretrial tinme he served.

Petitioner also attenpts to establish prejudice based on the
anxi ety he allegedly experienced during his eighteen and one-hal f
nmont hs of pretrial incarceration. To establish prejudice based on
anxiety and concern over the outcone of the litigation, a
petitioner nust show that his anxiety extended beyond that which
“is inevitable in a crimnal case.” Hakeem 990 F.2d at 762

(quoting United States v. Dreyer, 533 F.2d 112, 116 (3d Cr.

1976)). Vague all egations of anxiety are insufficient to establish

prejudice. 1d. Instead, a petitioner nust produce evidence of
“psychic injury.” 1d. (citing Dreyer, 533 F.2d at 115-16). 1In his

Petition, Petitioner alleges that he was “heavily sedated on
psychotropi c medi cation” during his pretrial incarcerationin order
to cope with anxiety. (Habeas Pet., ClaimE ) During the June 9,
1993 hearing, Petitioner testified that he experienced a
“substantial [anobunt] of anxiety and depressi on bei ng away from ny
wife and five children, waiting to be brought to trial on these
al | ege[ d] charges” and was pl aced on “psychiatric nedi cati on which
| amstill onto this very day to deal with the anxiety.” (6/9/93
N.T. at 106-107.) Wiile Petitioner’s testinony advances his

prejudice claim his showing pales in conparison to the evidence
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produced by successful defendants in other cases. See, e.q.,
Dreyer, 533 F. 2d at 116 (defendant submtted a psychiatrist report
concl udi ng that “the events of the | ast two years have created such
pat hol ogi cal stress in [the defendant] over such a long tine that
she now has a deeply disturbed personality pattern”). In any
event, whatever prejudice suffered by Petitioner under the fourth
Bar ker factor is outweighed by the renmaining Barker factors. As
t he ei ghteen and one-half nonth del ay between Petitioner’s arrest
and trial did not violate Petitioner’s Sixth Armendnent right to a
speedy trial, habeas relief nust be denied with respect to claimE
of the Petition.

3. Trial verdict was against the weight of the evidence

In claimG of his Petition, Petitioner argues that the trial
court verdict was agai nst the wei ght of the evidence. Although the
Pennsyl vani a Superior Court concluded that Petitioner waived this
claimby not including it in his PCRA petition, the Court finds
that Petitioner did, in fact, include a claimin his PCRA petition
alleging that the trial verdict was against the weight of the
evi dence. Nevert hel ess, a claim asserting that the trial court
deci si on was agai nst the wei ght of the evidence is not a cogni zabl e

basis for habeas relief. Harnon v. MCullough, No. 99-3199, 2000

W. 804431, at *3 (E.D. Pa. June 22, 2000)(citing Tibbs v. Florida,

457 U.S. 31, 42-45 (1982)). Accordingly, habeas relief nust be

denied with respect to claimG of the Petition.

49



V. CONCLUSI ON

Following a de novo review of the Petition and Report, the
Court overrules all of Petitioner’s objections, adopts the
Magi strate Judge’s Report to the extent that it is consistent with
this Menorandum and denies the Petition. An appropriate O der

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AARON CHRI STOPHER WHEELER : Cl VI L ACTI ON
V.
DONALD T. VAUGHN, et al. E NO. 01-428
ORDER
AND NOW this day of January, 2004, upon careful and

i ndependent consi deration of the Petition for Wit of Habeas Corpus
pursuant to 28 U S.C. 8§ 2254 (Doc. No. 1) and all attendant and
responsive briefing, and after review of the Report and
Reconmendati on of the United States Magistrate Judge Carol Sandra
Moore Well's, and in consideration of Petitioner’s Objections to the
Magi strat e Judge’ s Report and Recommendati on, and t he Record before
the Court, IT IS HEREBY ORDERED t hat :
1. Petitioner’s Objections to the Report and Recommendat i on
are OVERRULED,
2. The Report and Recommendati on i s APPROVED and ADOPTED to
the extent that it is consistent with the acconpanying
Menor andum
3. The Petition for Wit of Habeas Corpus filed pursuant to
28 U.S.C. 8§ 2254 is DEN ED,
4. As Petitioner has failed to nake a substantial show ng of
the denial of a constitutional right, there is no basis
for the issuance of a certificate of appealability

pursuant to 28 U S.C. 8§ 2253(c)(2); and



5.

The d erk shal

CLOSE this case statistically.

BY THE COURT:

John R Padova, J.



