IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BRI AN TYSON : CIVIL ACTI ON
V.

ATTORNEY KATHLEEN MARTI N :
PAUL BURGOYNE, ESQUI RE : NO 03-4228

VEMORANDUM AND ORDER

Fullam Sr. J. Decenber , 2003

Plaintiff, a state prisoner who is not represented by
counsel, has filed a conplaint and various other docunents, which
are partially illegible, and which, to the extent that they can
be deci phered, neke very little sense. A reasonable
interpretation is that plaintiff was convicted in state court,
and filed an appeal with the Pennsyl vania Superior Court.
Apparently dissatisfied with the services of his then-counsel, to
whom he had already paid a substantial fee for his work,
plaintiff hired another |awer, the defendant Kathleen Mrtin,
Wth instructions to raise 39 specified issues on appeal. Her
entry into the fray caused a delay in the appell ate proceedi ngs,
and she did not raise all of the issues requested by plaintiff.
Plaintiff feels that his rights have been violated. He filed a
conpl aint against Ms. Martin with the disciplinary authorities,
and received a lengthy letter fromthe defendant Paul Burgoyne,

Esquire, Disciplinary Counsel, explaining why the disciplinary



authorities concluded that plaintiff had no valid grounds for
conpl ai nt agai nst Ms. Martin.

In the present conplaint, plaintiff seens to feel that
t he Pennsyl vani a Appellate Courts have violated his rights by not
processi ng his appeal expeditiously; that both Ms. Martin and his
trial attorney breached their contracts and fraudul ently induced
himto part with a total of $11,500 in counsel fees, and that M.
Bur goyne has condoned their actions by not disciplining M.
Martin. The papers filed by plaintiff are filled with
vituperation and cl ai ns of conspiracy.

When the conplaint was first filed, it was not
acconpanied by a filing fee or a notion for |eave to proceed in
forma pauperis. Plaintiff was furnished the appropriate forns,
and advi sed of the necessity of filing them He was also given a
conplete set of instructions. Plaintiff has now, in part,
conplied with the requirenents (he has filed an affidavit of
poverty, and has furnished at | east sonme of the records of his
i nmat e account); therefore, he will be permtted to proceed in
forma pauperis.

The applicable statute provides, 28 U S.C. 8§

1915(e) (2):

“Notwi thstanding any filing fee, or any portion

t hereof, that may have been paid, the court shal

dismss the case at any tine if the court deter-

m nes that -

(B) the action or appeal -
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(1) is frivolous or malicious;

(1i) fails to state a claimon which
relief may be granted; or

(1i1) seeks nonetary relief against a
def endant who is i nmmune from such
relief.

The plaintiff has not set forth any valid claimfor
violation of his constitutional rights. The nost that can be
said is that he is dissatisfied with the performance of his
| awyers, and the way they are handling his appeal. Hi s attorneys
were not acting under color of state |aw, they were nerely
private attorneys. Any clains against themfor breach of
contract or other inproprieties nust first be presented to the
state courts, where they would presumably be renmedied. It is
true that, if his attorneys’ performance at trial and on the
crimnal appeal were constitutionally deficient, plaintiff m ght
t hen have a valid constitutional claimif his crimnal conviction
i s uphel d notw thstandi ng the deficient performance of his
counsel. But, so far as the record discloses, his crimnal
appeal is still pending; he has not yet been injured by any
al | eged deficiency on the part of his lawers. Finally, there is
no diversity of citizenship between plaintiff and either of the
defendants, so this Court does not have subject matter
jurisdiction over any of plaintiff’s clains at this juncture.

It should al so be nentioned that the defendant Burgoyne is immne

fromliability for danages.

To summarize, (1) no constitutional violation has yet
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occurred; (2) all clains relating to the performance of
plaintiff’s trial and appellate counsel nust first be presented
to the state courts; (3) plaintiff’s clains are, for the nost
part, entirely premature; and (4) this Court |acks subject matter
jurisdiction over his breach of contract clains. For all of

t hese reasons, the conplaint will be dism ssed, pursuant to the
requi renents of the statute quoted above.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BRI AN TYSON : CIVIL ACTI ON
V.

ATTORNEY KATHLEEN MARTI N :
PAUL BURGOYNE, ESQUI RE : NO 03-4228

ORDER
AND NOW this day of Decenber 2003, IT IS ORDERED:
1. Plaintiff’s application for |eave to proceed in

forma pauperis i s GRANTED.

2. This action is DI SM SSED, pursuant to 28 U.S. C.
8 1915(e)(2).

The Clerk is directed to close the file

adm ni stratively.

John P. Fullam Sr. J.



