IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN WINTERS, ) CIVIL ACTION
Plaintiff, :

V.
MARYANGES FRANGIPANI, :
ADMINISTRATRIX OF THE ESTATE OF :
RONALD PATEL, DECEASED and

GARY L. BORGER, ESQ., :
Defendants. : NO. 03-1737

OPI Nl ON AND ORDER

Newcomer, S.J. December , 2003
. Introduction

This case is the latest round of litigation arising from the
divorce of Ronald Patel and Plaintiff Susan Winters. Currently
before the Court is Defendant Frangi pani’s Mtion for Summary
Judgnment, which this Court converted froma Mtion to Dismss.!?
For the followi ng reasons the Court will grant the Defendant’s
Motion and enter summary judgnent in favor of the Defendant on
t he defense of rel ease.

Il. Facts
A. Divorce

This dispute centers around the Plaintiff’s divorce from

!Defendant Frangipani initially filed this Motion as a motion to
dismiss. This Court converted the motion to one for summary judgment.
Defendant Frangipani then filed a second Motion for Summary Judgment. The
Plaintiff filed a combined response to both of these Motions. The Court has
considered the arguments raised in both Motions in its ruling.
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decedent Ronald Patel. Plaintiff and Mr. Patel began divorce
proceedings in March of 1997 because of an extramarital affair
between the Mr. Patel and Defendant Frangiapanni. On January 7,
1999, the divorce action concluded with a settlement and the
entry of a Judgment of Divorce and Stipulation of Settlement
(“Judgnent”). That Judgnent required Patel to nmake the foll ow ng
paynents to Wnters: 1) 13,000 on or before January 30, 1999; 2)
$10, 000 on or before January 30, 2000; 3) $20,000 on or before
January 30, 2001; and 4) $100,000 on or before June 1, 2001.
Further, the second, and fourth paynents just |isted were secured
by Patel’s 401k plan, and he was required to keep a m ni mum
bal ance in his 401k plan of $100,000 until January 1, 2001 and
$130,000 after that date. Additionally, the Judgment required
Patel to provide and pay for a life insurance policy with
plaintiff nanmed as a beneficiary. The Judgnent required the
policy to be sufficient to satisfy the paynents Patel was
obligated to pay plaintiff under the Judgnent.

In March 1999, Patel nmarried Defendant Frangi panni.
Soon thereafter, Patel changed the beneficiary of his 401k from
Plaintiff Wnters to Frangi panni. On January 7, 2000, Patel
di ed, and Frangi pani rolled the 401k benefits into her own
account. It is also alleged that M. Patel transferred his
condom ni um whi ch woul d have been the sole probate asset of the

estate, to the Plaintiff before his death. Because there were no



probate assets of substantial value, the Estate of Ronald Patel

has not fulfilled the obligations under the Divorce Stipulation.

B. Privacy Action

Wiile, the Patel -Wnters’ divorce was pending, Wnters filed
suit agai nst several parties, including the Defendants to this
case, based on an article published in the Phil adel phia Daily
news about the affair between Patel and Frangi panni (“privacy
action”). In May 2000, the parties to the privacy action
settled, and executed a settlenment and rel ease agreenent
(“release”). The release contains the follow ng rel evant
provi si on:

Rel eases by Susan Wnters. Susan Wnters, and her heirs.

do hereby rem se, release, and forever discharge . . . Ron
Patel, and Mary [Frangi panni] and each of their respective
past, present and future heirs, executors, personal
representatives, admnistrators, . . . and assigns, and all
persons, partnerships, corporations and other entities who
m ght be clained to be jointly and severally liable with
them . . of and fromall, and all manner of, clains actions
and causes of action, suits, debts, damages, costs,
expenses, conpensation, dues, accounts, bonds, covenants,
contracts, agreenents, judgnents, clainms and demands
what soever whether arising in law or equity, in contract or
tort, including but not limted to, all clains set forth or
whi ch coul d have been set forth arising fromor wth respect
to. . . Susan Wnters v. Phil adel phia Newspapers, Inc., et
al., [and several newspaper colums] . . . , which she ever
had, now has, or which her heirs, executors, adm nistrators,
attorneys, successors or assigns, or any of them or any
ot her person or entity claimng by, through or under he,
hereafter can, shall or nmay have, for, or by reason of any
cause, matter or thing whatsoever, whether known or unknown
agai nst Rel eases fromthe beginning of the world to the date
of these presents. The Releasing Parties agree not to sue
the Rel easees at any tine in the future on any of the clains
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released in this paragraph. (emphasis added).

C. Wnters |

On September 8, 2000, Plaintiff instituted an action in
the Philadelphia Court of Common Pleas against the Defendants to
this action and several other parties. In addition to several
claims under ERISA, the Plaintiff asserted causes of action for
breach of contract against Patel's estate based on the Divorce
Stipulation. It also averred claims against Frangipanni, as well
as other Defendants, for intentional interference with contract,
"Common law fraud”, "Fraud in the inducement,” conversion, and
violations of the Pennsylvania Fraudulent Transfers Act. In
addition, claims were filed against other Defendants based on
ERI SA (“ERISA Cains”). Two notions to dismss were filed, one
by Def endant Frangi panni for the state | aw clains and the ot her
by several other defendants on the ERI SA cl ai is.

The Court granted the Mdtion to Dismss as to the ERI SA
Cl ai ns, based on the release and ERISA.? In the same nenorandum
the Court chose to hold Frangi panni’s Modtion to Di sm ss under
advi semrent, pending further briefing to the Court as to whether
subject matter jurisdiction existed over the clains against
Frangi pani. On Septenber 14, 2001, this court dismssed the

cl ai ms agai nst the Defendants in this case, w thout prejudice,

>The ERISA issue is both complicated and tangential to this case, and
thus, discussion of it shall be omitted.



for lack of subject matter jurisdiction.

Plaintiff appealed this Courts’ Orders. The Third
Crcuit affirnmed the dism ssal of the ERI SA clains on both
grounds stated by this court. The Third Grcuit also affirned
this Court’s Order dismssing the remaining clainms for |ack of

subject matter jurisdiction.

D. Wnters I
On Decenber 15, 2002, Plaintiff filed a Notice of

Clains with the Phil adel phia Court of Common Pl eas, O phans Court
Di vision seeking to force Frangi pani to place in escrow funds she
received formthe 401(k) and condom nium sale. The O phans Court
deni ed the request based on the decisions of this Court and the
Court of Appeals. The denial noted that although this court had
not di sm ssed the clains agai nst Frangi panni with prejudi ce based
on the release, it predicted that the general rel ease would act

as a bar to her cl ains.

E. The Current Action
The Plaintiff instituted this action on March 23, 2003.
Plaintiff admts that she is bringing identical clainms to those
di sm ssed without prejudice in Wnter |. Defendant Frangi pann
brought the instant Motion as a Motion to Dism ss on the basis of

t he rel ease. Because Rel ease is an affirmati ve defense, and thus



not proper for a motion to dismiss, the Court converted the
Motion into one for summary judgment. The Court will now turn to
the arguments presented as to the defense of release.

The Plaintiff argues that this Court is required by the
law of the case doctrine to deny the Motion because the Court has
al ready rejected Frangi panni’s argunents that the Plaintiff’s
clainms are covered under the release. The Plaintiff further
argues that even if the rel ease does cover the Plaintiff’s
clainms, that said rel ease should be invalidated based on
Frangi pani’ s executing the release as admnistratrix for the

estate before she had been granted letters of adm nistration.

I'11. Discussion

A. Standard for a Mdtion for Summary Judgnent

Summary judgnent is proper when "the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law” Fep R Qv. P. 56. A fact is
material if it could change the outcone of the suit under

applicable law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue over the facts is genuine only if there is
a sufficient basis that would all ow a reasonable fact finder to

rule for the non-noving party. 1d. at 249. The nonnoving party



receives the benefit of all reasonable inferences. Sempier v.

Johnson & Higgins , 45 F.3d 724, 727 (3d Cir. 1995)

In the instant case, the Defendant seeks summary
judgment based on the affirmative defense of Release. When an
affirmative defense is not clear from the face of the Complaint,
summary judgment is a proper procedure for seeking dismissal on

the basis of the defense. Rycoline Prodcuts v. C & W Unlimited

109 F.3d 883, 886 (3d Cir. 1997); see Wagoner v. Mountain Sav. &

Loan Ass’n , 311 F. 2d 403, 406 (10th Cr. 1962)("“Sumrary | udgnent
is the proper procedural instrunent to bring to the front of

formal pl eadings the |egal effect of the rel eases”).

B. The prior decision of this Court did not offer an
opinion as to the nerits of Frangi panni’s Mdtion to Dism ss,

therefore the court is not bound by any earlier decision.

The law of the case does not require that this Court
deny the instant Mdtion. The Plaintiff clainms that the Court’s
failure to rule on the Frangi panni’s Mdtion to Dismss in Wnters
| should be translated into a denial of the Mtion, and
accordingly, a finding that the rel ease did not cover the
Plaintiff’s clainms against Frangipanni. This is an unfair
contortion of this Court’s earlier decision. That opinion was
rightfully silent on Defendant Frangi panni’s Motion because there

were doubts as to the Court’s subject matter jurisdiction. Thus,



there is nothing in the earlier history of this dispute that
constrains the Court to find that the release covers the instant

claims. 3

C. The Ceneral Release by the Plaintiff Bars the C ains

Alleged in this Suit

The release signed at the conclusion of the privacy
action was broadly worded and covered all claims then in
existence, whether known or unknown, which the Plaintiff might
have had against both Frangipanni Patel and the Estate of Ronald
Patel. Under Pennsylvania law, a release that bars unknown
claims will be enforced, even if a party claims that it was
unaware of the matter at the time the release was executed. See,

e.g. , Bickings v. Bethlehem Lukens Plate , 82 F. Supp.2d 402, 409

(E.D. Pa. 2000). Further, this court has already rejected the
argument the release was limited to the subject matter of the
Privacy Action. Thus the only pertinent question is whether
there are any issues of material fact as to whether the claims
raised in this Complaint were in existence at the time the

release was signed. The Court finds there are not.

It is clear based on the facts presented that each of
Plaintiff's clains was in existence at the time the rel ease was

si gned, which was May 13, 2000. The First Count of the Conplaint

3In fact, the Court of Common Pleas, Orphans Court Division stated the
opposite, opining that the finding that the release was applicable to the
ERI SA clains “woul d be equally relevant to the remaining clains.”
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alleges a Breach of the Divorce Stipulation. This breach would
have occurred when Ronald Patel’s Estate failed to pay the
requi red paynent under the divorce stipulation on January 30,

2000. Packer Soc'y H Il Travel Agency, Inc. v. Presbyterian

Univ. O Pennsylvania Medical Center, 430 Pa. Super. 625 (Pa.

Super. 1993)(internal citations omtted)(finding that breach of
contract clai mbecones actionable when a party fails to nake
paynents due under the agreenent). The second claimalleges that
Frangi panni intentionally interfered with the Divorce
Stipulation. The Conplaint states that this interference
occurred when Frangi panni “engi neered and assisted Patel’s

di version of his 401(k) plan proceeds and [condom niun].” Both

t hese events occurred prior to May of 2000, and thus they are
covered by the release. To the extent that the Conpl aint alleges
that there was intentional interference by Frangi panni’s

“conceal nent” of the above actions, the Plaintiff admts in her
conplaint that her attorney was aware that she was not the
beneficiary of the 401(k) plan at |east a nonth before the

rel ease was signed. Count IIl, the common |aw fraud claim al so
centers around this all eged conceal nent and deceit, both of which
occurred before the signing of the release. Count VI clains
conversion of the 401(k) benefits, which according to the
Conpl ai nt occurred in March of 1999 or February of 2000.

Simlarly, the allegedly fraudulent transfer of Ronald Patel’s



condominium, claimed in Count V, occurred on March 25, 1999, a
full year before the release. Because all of these claims were
in existence at the time the release was signed, Frangipanni can

not be held liable for them.

C. There is no basis to claimfraud based on the issuing of

letters to Frangi panni after the signing of the rel ease

The Plaintiff now attempts to avoid the release
agreement by alleging that it was fraudulently executed, because
Frangipanni had not been granted letters of administration to act
on behalf of the estate at the time the release was signed. This
argument, however, simply does not hold water. First, even if
the failure to obtain letters was a basis to invalidate the
release, it could only invalidate it to the extent that
Frangipanni was acting on behalf of the Estate of Ronald Patel.
Thus, the Plaintiff’s argunent could not save Plaintiff’s clains
agai nst Frangi panni in her personal capacity. Second, and nore
i mportantly, Frangi panni’s acting on behalf of the estate before
the granting of letters, is not a fraud upon the Plaintiff. At
best, acting before the grant of letters would nmake the

transacti on voidable by the estate. See Sellers v. Licht, 21 Pa.

98, 99 (1853)(holding that sale by decedent’s wi fe before taking
out letters of admi nistration could not be avoi ded by buyer after
letters were issued). |In fact, the conmon | aw has | ong hel d that

the granting of letters validates acts of the adm nistrator taken
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from the time of death. Bolito v. Buch EXp., Inc. , 14 F.R.D. 245

(E.D. Pa. 1952); Hatch v. Proctor , 102 Mass. 351(1869); Vroom v.

Van Horne , 10 Paige 549, [42 Am. Dec. 94]. Accordingly, there is

no valid claim that the release should be invalidated for fraud. 4

I V. Concl usion

Because the Court finds that all of the Plaintiff’s clains
are barred by the rel ease signed at the conclusion of the privacy
action, summary judgnment will be granted in favor of Defendant
Frangi panni on the clains against her, both in her individual
capacity and as Admnistratrix of the Estate of Ronald Patel. An

appropriate Order will follow

“Even if the Court would find that Frangipanni had committed fraud by
acting on behalf of the estate prior to the granting of letters, the failure
to repudiate the agreement when she discovered the alleged fraud would act as
an affirmation of the release. As the Court of Appeals stated in its decision
affirmng this Court’s Oder in Wnters |, Wnters was under an obligation to
repudi ate the rel ease before she could seek to have the agreenent invalidated
on the basis of fraud. The fact that Wnters now offers to return the

settlenent funds is sinply too little, too |ate.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN WINTERS, : CIVIL ACTION
Plaintiff, :

MARYANGES FRANGIPANI, :
ADMINISTRATRIX OF THE ESTATE OF:
RONALD PATEL, DECEASED and

GARY L. BORGER, ESQ., :
Defendants. : NO. 03-1737

ORDER

AND NOW, this  day of December, 2003, upon
consi deration of Defendant Frangipani’s Mdtion to Dismss (Doc.
3), Defendant Frangipani’s Mtion for Summary Judgnent (Doc. 26),
the Plaintiff’s responses (Docs. 9 and 27) , and Def endant
Frangipani’s reply (Doc. 32), it is hereby ORDERED that said
Motions are GRANTED. Sunmary judgnment is entered in favor of

Def endant Frangi pani and against Plaintiff Wnters.

AND I'T I S SO ORDERED.

Cl arence C. Newconer, S.J.



