
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEAN MCNAMEE, 
Petitioner 

V .  

RAYMOND SOBINA, et al., 
Respondents 

CIVIL ACTION 

NO. 01-2847 

ORDER 

AND NOW, this S = d a y  of March, 2003, upon careful 

and independent consideration of the pleadings and record, and 

after review of the Report and Recommendation of United States 

Magistrate Judge James R. Melinson, and the petitioner's 

objections thereto, IT IS HEREBY ORDERED that: 

(1) the Report and Recommendation is APPROVED and 

ADOPTED ; 

(2) the Petition for a Writ of Habeas Corpus is DENIED 

and DISMISSED; 

(3) there is no probable cause to issue a certificate 

of appealability. 
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The Court adopts the Magistrate Judge's Report and 

Recommendation ("R & R") in its entirety. The Court writes 

separately to elaborate on whether the petitioner's trial counsel 

was ineffective for failing to object to jury instructions that 

he alleges violated due process by not defining an element of the 

crimes with which the petitioner was charged. The Magistrate 

Judge considered only whether counsel was ineffective for his 

failure to object to instructions that the petitioner alleges 

violated state law. 

On October 1, 1998, the petitioner was convicted of 

aggravated assault, ethnic intimidation, intimidation of a 

witness, and possession of an instrument of crime. 

Under Pennsylvania law, aggravated assault is the 

"attempt to cause serious bodily injury." 18 Pa. Cons. Stat. 

Ann. § 2702. An individual is guilty of ethnic intimidation if 

the individual commits aggravated assault with malicious 

intention toward the race or color of another person. 

Cons. Stat. Ann. § 2710. "Serious bodily injury" is defined as 

"bodily injury which creates a substantial risk of death or which 

causes serious, permanent disfigurement or protracted loss or 

impairment of the function of any bodily member or organ." 

Pa. Cons. Stat. Ann. § 2301; see Pa. S,S,J,I, ( C r i r n )  S 15.2701. 

18 Pa. 
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No definition of "serious bodily injury" was included 

in the jury instructions at the petitioner's trial. The 

petitioner's counsel did not object to the omission of a 

definition for \\serious bodily injury" in the jury instructions. 

The jury instructions given at the petitioner's trial 

were the standard Pennsylvania jury instructions for the crimes 

with which the defendant was charged. The standard instructions 

for these crimes do not define "serious bodily injury.'' 

The test for the petitioner's ineffective assistance of 

counsel claim is: (1) whether the attorney's performance "fell 

below an objective standard of reasonableness" and ( 2 )  whether 

"there is a reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceeding would be 

different." Strickland v. Washinqton, 4 6 6  U . S .  6 8 8 ,  694  ( 1 9 8 4 ) .  

A petitioner must satisfy both prongs of the Strickland test to 

prevail on an ineffective assistance of counsel claim. See id. 

at 6 8 7 ,  6 9 7 .  

The petitioner's claim fails because he has not 

satisfied the prejudice prong of Strickland. The evidence in the 

state case was that the victim was repeatedly punched and kicked 

in the head and body while lying in the street. Those who 

i n ju red  him yelled ' ' [ k l i l l  the  nigger." 

the jury's finding that there was an attempt to cause \\serious 

This evidence supports 

3 



bodily injury," as that element is defined under state law. See, 

e.q., Commonwealth v. Pandolfo, 446 A.2d 939, 941 (1982) (blows 

to portion of body as vital as the head exhibited intent to 

inflict serious bodily injury); Commonwealth v. Roche, 78 A.2d 

766, 768-73 (Pa. Super. Ct. 2001) (making statements that might 

indicate intent to inflict injury on victim could demonstrate 

intent to cause serious bodily harm); Commonwealth v. Caterino, 

678 A.2d 389, 391 (Pa. Super. Ct. 1996) (punching victim in face, 

knocking him down, cutting him, and slamming beer bottle on 

bloodied face showed intent to cause serious bodily injury). 

In his objections, the petitioner argues that the 

Magistrate Judge never considered how the omission of "serious 

bodily injury" from the instructions violated due process. The 

petitioner is correct that the Magistrate Judge never addressed 

this point. The Court writes to address whether counsel's 

failure to object to jury instructions that allegedly violated 

due process was ineffective assistance of counsel under 

Strickland. 

Assuming that the petitioner's counsel was deficient 

under Strickland for failing to object to jury instructions that 

violated due process by not defining "serious bodily injury,,' the 

p e t i t i o n e r  b e a r s  t h e  burden of showing t h a t  counsel's failure t o  
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object to the instructions was prejudicial under Strickland. 

Everett v. Beard, 290 F.3d 500, 515-16 (3d Cir. 2002). In 

Everett, 

object to jury instructions that did not properly state the 

elements of the charged crime. Before the petitioner could 

succeed on his ineffective assistance of counsel claim, 

he also needed to satisfy the prejudice prong of Strickland. 

Third Circuit held that counsel’s failure to object to the jury 

instructions prejudiced the petitioner because there was no 

evidence against the defendant on the omitted element. 

See 

counsel was deficient under Strickland for failing to 

however, 

The 

Id. at 

515-16. 

Unlike the petitioner in Everett, the petitioner in the 

present case was not prejudiced by counsel’s failure to object to 

jury instructions that did not define an element of the crime. 

In the present case, as opposed to Everett, there was evidence 

supporting the jury’s finding of the omitted element. 

was punched and kicked in the head and body while lying on the 

street and his attackers yelled racial epithets at him. 

Providing a definition of ”serious bodily injury” to the jury 

would not have created a reasonable probability that the outcome 

of the trial would have been different given the evidence in the 

case. 

The victim 
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The petitioner also argues in his objections that 

because he contested the evidence on \‘serious bodily injury,“ a 

reviewing court cannot engage in speculation about whether a 

properly instructed jury would have convicted the petitioner. 

This argument does not address whether the petitioner was 

prejudiced within the meaning of Strickland by counsel’s failure 

to object to the instruction. That the petitioner challenged the 

government’s evidence at trial does not show that but f o r  

counsel’s failure to object to jury instructions that did not 

define “serious bodily injury,” there is a reasonable probability 

that the result of the trial would have been different. 

The Petition for a Writ of Habeas Corpus is denied f o r  

all of the above reasons. 

BY THE COURT: 
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