IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROLYN THOMAS, I ndividually
and on Behal f of Al Persons
Simlarly Situated,

Cvil Action
No. 00-CV-05118

)

)

)

o )
Plaintiffs )

)

VS, )

)

NCO FI NANCI AL SYSTEMS, | NC. )
)

Def endant )

APPEARANCES:
ANN M CALDWELL, ESQUI RE, and
CLAYTON S. MORROW ESQUI RE,
On behal f of Carol yn Thonas,
I ndi vidual ly and on Behal f of
Al'l Persons Simlarly Situated,
JAY S. ROTHMAN, ESQUI RE,

On behal f of NCO Fi nanci al
Systens, Inc.,

* * *
CPI NI ON

JAVES KNOLL GARDNER,
United States District Judge

The matter is before the court on the Joint Mtion for
Renewal of Joint Mdtion for Certification of Settlenent C ass and
Prelim nary Approval of Settlenment and Notice to the Class filed
August 30, 2003. We held oral argunent on the notion on
August 11, 2003. On Septenber 3, 2003, with | eave of court, the
parties filed a Suppl enmental Menorandum of Law in Support of the
Joint Motion of Plaintiff and NCO for Certification of Settlenent

Class and Prelimnary Approval of Settlement and Notice to O ass.



We conclude that Ann M Caldwel |, Esquire, and C ayton
S. Morrow, Esquire, are qualified to be class counsel; however,
we al so conclude that we are unable to determ ne whether the
publication notice proposed by the parties is the best possible
notice to the putative class. As aresult, we are unable to
conclude that the superiority requirenent is satisfied. Because
we concl ude that class counsel are adequate, but cannot neke a
determ nation as to the superiority of a class action resol ution,
we grant deny the parties’ notion.

The within civil action was initiated by a two-count
Conplaint filed October 10, 2000. Count one clains a violation
of the Fair Debt Collection Practices Act,
15 U.S.C. 88 1692-16920. Count two avers a violation of the Fair
Credit Reporting Act, 15 U . S.C. 1681-1681lv. It is before the
court on federal question jurisdiction. See 15 U.S.C. § 1681p;
28 U.S.C. 8 1331. Venue is appropriate because defendant resides
in Montgonery County. See 28 U.S.C. 88 118, 1391. Plaintiff has
made a jury demand.

Plaintiff seeks class certification. See Fed.R Cv.P.

23. For purposes of settlenent,! the parties agree that the

! The agreenents of counsel made for the purposes of this settlenent are
i nadm ssible to prove liability for the facts and circunstances averred in the
Conplaint in this or any subsequent proceeding should the within settlenent
agreement fail for any reason. See Fed.R Evid. 408; Affiliated Manufacturers
v. Aluni num Conpany of Anerica, 56 F.3d 521, 526-528 (3d Gr. 1995). In such
an event, the parties will be held only to those contentions made prior to the
settl enent agreenent.




proposed cl ass nay be certified.

The issues presented in the parties’ notion were first
presented to our former colleague United States District Judge
Jay C. WAl dnman as a Joint Mdtion for Certification of Settlenent
Class and Prelimnary Approval of Settlenent and Notice to O ass
filed March 21, 2002. On August 1, 2002, Judge Wal dman deni ed
the notion citing deficiencies in the evidence supporting the
appoi ntnent of class counsel and supporting the parties’
contention that publication notice was the best notice possible

under the circunmstances presented herein.?

FACTS

Based upon plaintiff’s allegations contained in her
Conplaint, the followng are the pertinent facts. Carolyn Thomas
is representative of a class of individuals within the United
States who accrued and failed to repay debts for personal or
househol d purposes. These debts were listed on their credit
report for seven years and deleted prior to NCO reporting the
debt to Trans Union, LLC, Experian Information Solutions, Inc.,
and Equifax, Inc., the three credit reporting agencies.

NCO Fi nancial Systenms, Inc. (“NCO), is a provider of
accounts receivable collections services. NCOs focus is on

recovery of delinquent and bad debt accounts.

2 The within action was transferred from Judge Wal dman’s docket to our
docket on March 4, 2003.



At sonme point during or after 1998, NCO attenpted to
coll ect debts that it had purchased from Conmerci al Financi al
Services (“CFS’). Sone of the debts that NCO sought to coll ect
had al ready been deleted fromdebtors’ credit reports pursuant to
15 U. S.C. 8§ 1681lc because seven years had passed since the debts
were first placed on the debtors’ credit reports. Neverthel ess,
NCO reported to the credit bureaus that the debts were valid and

had the debts put back onto the debtors’ credit reports.

DI SCUSSI ON
The parties have agreed that if the proposed settl enent

is approved by the court, then defendant will not contest class
certification. A class may be certified if:

(1) the class is so nunerous that joinder of all nenbers is

i npracticabl e,

(2) there are questions of law or fact common to the cl ass,

(3) the clainms or defenses of the representative parties are

typical of the clains or defenses of the class, and

(4) the representative parties will fairly and adequately

protect the interests of the cl ass.
Fed. R Civ.P. 23(a). These factors have been reduced to several
shorthand | abels. The requirenments of Rule 23(a)(1l) are
contained within the “nunerosity” requirenent. Rule 23(a)(2) is
satisfied by the “commonality” requirenent. The requirenents of
Rule 23(a)(3) are set forth in the “typicality” requirenent.

Rul e 23(a)(4), however, has been broken down into

several different requirenents. Rule 23(a)(4) requires the court



to nmeasure the adequacy of class counsel, the ability of the
proposed cl ass representative to fairly represent the class, and
conduct a cost-benefit analysis of litigating the within matter
as a class action as opposed to any alternative neans of
di sposition (the “superiority” requirenent). Part of the
“superiority” requirenent nmandates that the court eval uate how
the parties can best conmunicate with the putative cl ass.

In his August 1, 2002, Menorandum and Order Judge
Jay C. WAl dnan made a nunber of |egal determ nations pertinent to
our analysis. Initially, Judge Wal dman concl uded that the
nunmerosity requirenent was satisfied because joinder of all the
proposed cl ass nenbers woul d be inpracticable. Next, Judge
Wal dman hel d that the commonality requirenent was net because
that common issues of fact and law within the putative cl ass
predom nate over all other issues presented therein. In
addi tion, Judge Wal dman held that the typicality requirenment was
satisfied because plaintiff’'s, as class representative, clains
arise fromfacts and circunstances that typify the other putative
class nenbers. Finally, Judge Wal dman eval uated t he proposed
settl ement agreenent and determned that it was fair, acceptable,
and within the range of settlenents that court woul d approve. W
concl ude that Judge Wal dman’ s findi ngs and concl usions are the
| aw of the case and adopt his concl usions and reasoni ng herein.

See Ham lton v. Leavy, 322 F.3d 776, 786-787 (3d Cr. 2003).




In his Menorandum and Order, however, Judge WAl dman
reserved judgnent in three areas. Initially, the parties
negl ected to offer any evidence concerning the qualifications of
cl ass counsel. Accordingly, Judge Wal dman found that he could
not determ ne the adequacy of counsel. Next, the parties
negl ected to offer any evidence of any pendi ng overl appi ng
actions. Consequently, Judge WAl dnman concl uded that he coul d not
decl are that disposition of the facts and circunstances presented
herein by a class action was a superior nethod of resolving this
case. Finally, Judge Wal dman found that the parties did not
submt sufficient evidence to support the concl usion that
publication notice by two notices in a twd-week period in a
single publication was the best possible nethod of noticing the
cl ass.

Therefore, Judge Wal dman denied the initial notion
because a determ nation regardi ng the manageability of the class
action could not be made at that tinme. Because of these
deficiencies, Judge Wal dman denied the parties’ notion w thout
prejudice for the parties to resubmt a notion with additional
appropriate support. The within notion is the parties attenpt to
address the issues that Judge WAl dnan identified in his

Menor andum and Order as i ssues he could not resol ve.



Adequacy

When determ ning whether “the respresentative parties
will fairly and adequately protect the interests of the class”
the court nmust engage in a two-step anal ysis.

Fed. R Cv.P. 23(a)(4). Initially, the court nust inquire as to
whet her proposed cl ass counsel is qualified, experienced, and
conpetent to undertake the representation of the class. See

Krell v. Prudential Insurance Conpany of Anerica, 148 F.3d 283,

312 (3d Gr. 1998). Next, the court nust determ ne whet her any
conflict of interest exists between the class representative and
the proposed class. 1d.

Regardi ng the second step of the anal ysis, Judge
Wl dman opi ned, and we agree, that there does not appear to be
any conflict of interest between the proposed class
representative, Ms. Thomas, and the putative class. As such, we
are satisfied at this point that this factor is net.

As nentioned above, however, Judge WAl dman was unabl e
to deci de whet her proposed class counsel were adequate because of
| ack of evidentiary support. The parties have since suppl enented
t he record.

For the followi ng reasons, we are satisfied that Ann M
Cal dwel |, Esquire, and Cayton S. Mrrow, Esquire, have the
requi site qualifications, experience, and conpetence to be cl ass

counsel. Attorney Caldwell has been involved in ten class



actions, six of which were consumer class actions.® Because of
her extensive experience as a class action attorney, we concl ude
that she is conpetent to undertake this representation.

Attorney Morrow has participated in several class
actions and attenpted class actions. He has previously been
appoi nted as co-class counsel in several pending class actions.*
Therefore, we conclude that Attorney Morrow i s an experienced
class action attorney and conpetent to undertake this

representation in conjunction with Attorney Cal dwell.

Superiority

Rul e 23(b)(3) of the Federal Rules of Civil Procedure
sets out four factors be wei ghed when determning if a cl ass
action i s a nmanageabl e neans of resolving the issues presented
for the nenbers of the proposed class. The four factors are:

(A) the interest of nenbers of the class in
individually controlling the prosecution or
def ense of separate actions;

(B) the extent and nature of any litigation
concerni ng the controversy al ready commenced
by or agai nst nenbers of the class;

(C) the desirability or undesirability of
concentrating the litigation of the clains in

3 Attorney Caldwell has served as either class counsel or co-class
counsel in nunmerous state and federal courts across the country. See Joint
Motion for Renewal of Joint Mdtion for Certification of Settlenent C ass and
Prelim nary Approval of Settlenment and Notice to the Cass, Exhibit A

4 Attorney Morrow has been appointed as either class counsel or co-class
counsel in numerous state and federal courts across the country. See Joint
Motion for Renewal of Joint Mdtion for Certification of Settlenment C ass and
Prelim nary Approval of Settlement and Notice to the O ass, Affidavit of
Clayton S. Mdrrow as to Experience in Cl ass Action Litigation.

8



the particular forum
(D) the difficulties likely to be encountered in
t he managenent of a class action.
Fed. R Cv.P. 23(b)(3). Wen considering these prerequisites we
must “bal ance, in terns of fairness and efficiency, the nerits of

a class action against those of ‘alternative avail abl e net hods’

of adjudication.” GCeorgine v. Anthem Products, 83 F.3d 610, 632

(3d Cir. 1996)(internal citations omtted).

Wth the caveat that the issue concerning class
notification is yet unresolved, we conclude that a class action
is the best nethod of resolving the issues raised in plaintiff’s
Conplaint. While the conduct that defendant is accused of
inflicts real harmupon the putative class, that the conduct is
illegal is not necessarily intuitive. Rather, the conduct was
made illegal because it is the type of harmthat is deceptively
perpetrated by debt collectors on an unsuspecting and vul nerabl e
public. See 15 U.S.C. §8 1692. As a result, resolving the
matter through a class action will likely result in greater
participation by and protection for the putative, affected cl ass.

Moreover, we note that the potential danmages that an
individual claimant may win in a single civil action nmakes it
unlikely that a great nunber of the potential class wll choose
to pursue this nmethod of resolution. Pursuant to
15 U.S.C. 8 1692k(a)(2)(A), an individual plaintiff may be

awar ded the anmpunt of his actual damages plus ot her damages as we



may al |l ow;, however, the anobunt of awardabl e danmages is capped at
$1, 000. 00. When we conbine the relative obscurity of the |aw
with the mnimal anount of possible recovery, we concl ude that
the best resolution of the facts and circunstances presented
herein is by a class action.

Furthernore, a class action resolution of this matter
conserves judicial resources. Wth 2.2 mllion persons all eged
to be in the putative class, courts could be flooded with
litigation that all involved the sane basic facts, circunstances,
and basis in law. There is no need to risk such a result when we
can deal wth the whole of the controversy in a fair, thorough
and efficient manner herein. Accordingly, we conclude that the
first factor is satisfied.

Next, we nust determ ne whet her any other actions
regarding the facts and circunstances presented herein have been
initiated, and, if so, what effect any action may have on the
di sposition of this proposed class action. There has been only
one ot her case agai nst NCO based upon simlar facts and
circunst ances presented herein.® The parties agree that this
case was settled and is no | onger pending. Because of the
settlement of the only other |awsuit concerning the issues

presented herein, we conclude that other litigation wll have no

5> See, Joint Mdtion for Renewal of Joint Mtion for Certification of
Settlement Class and Prelimnary Approval of Settlenent and Notice to the
Cl ass, Affidavit of Joshua G een.
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effect on the disposition of the instant matter. Consequently,
we conclude that the second factor is satisfied.

Litigating the within matter in this forumis nore
desirable than any other forum Defendant is |ocated within the
territorial jurisdiction of the United States District Court for
the Eastern District of Pennsylvania. See 28 U S.C. § 118. It
woul d clearly be | ess burdensone for defendants to defend this
action here. WMreover, the putative class is thought to be
spread around the United States. There is no indication that
there i s any geographic concentration within the cl ass.

Furthernore, we are certain that there is personal
jurisdiction over defendant in this forum W also note that
this class is being certified only for the purposes of
settl ement, which reduces any undesirability there m ght be or
that nmay arise in litigating this matter in this forum Hence,
we conclude that factor three weighs in favor of litigating this

action as a class action in this forum

Noti ce
The greatest obstacle to the nanageability of this
proposed class action is communi cation with the putative cl ass.
As not ed above, the proposed class is |ocated throughout the
country. Furthernore, the identities of many of the class

menbers is unclear. Wile defendant is in possession of a |ist

11



that includes the nanmes of all the nenbers of the class, the |ist
is over-inclusive. Wile all of the nenbers of the class may be
found on the list, the list likely includes many nanmes of either
persons or businesses who are not nenbers of the class. It is
i npossible at this point to tell which nanmes on the |ist bel ong
to class nenbers and which do not. WMreover, the parties contend
that the nanmes and contact information on the list is outdated.
Thus, the parties propose that the putative class be notified by
publications in the USA Today and t hrough PR Newswi re' s Nati onal
Newsl i ne (USL).

District courts have a “fiduciary responsibility [to
be] the guardian of the rights of the absentee class nenbers.”

G rsh v. Jepson, 521 F.2d 153, 157 (3d G r. 1975). \Wen, as in

this case, the class is to be notified of the certification of a
class and the settlenent of the action, the notice to the
putative class nmust satisfy the requirenents of Rules 23(c)(2)

and 23(e) of the Federal Rules of G vil Procedure. Carlough v.

Anthem Products Inc., 158 F.R D. 314, 324 (E.D.Pa. 1993). The

requi renents of Rule 23(c)(2) include those in Rule 23(e) and
are, in fact, stricter than those of Rule 23(e). 1d. at 324-325.
Thus, our analysis continues under Rule 23(c)(2).

In the execution of the court’s fiduciary duty the
court nust ensure that “nmenbers of the class [receive] the best

noti ce practicabl e under the circunstances, including individual

12



notice to all nmenbers who can be identified through reasonabl e
effort.” Fed.R Cv.P. 23(c)(2). “Individual notice nust be sent
to all class nenbers whose nanes and addresses nay be ascertai ned

t hrough reasonable effort.” Eisen v. Carlisle & Jacquelin,

417 U.S. 156, 172, 94 S. Ct. 2140, 2150, 40 L.Ed.2d 732, 746

(1974). “The Advisory Conmittee’s Note to Rule 23 ... [states]
that the ‘mandatory notice pursuant to subdivision (c)(2) ... is
designed to fulfill requirenments of due process to which the

cl ass action procedure is of course subject.’” Eisen,
417 U.S. at 173-174, 94 S. . at 2150, 40 L.Ed.2d at 746 (citing

28 U.S.C. App., p. 7768); see Miullane v. Central Hanover Bank &

Trust, 339 U S. 306, 314, 70 S.C. 652, 657, 94 L.Ed. 865, 873
(1950) “An elenentary and fundanmental requirenent of due process
in any proceeding which is to be accorded finality is notice
reasonably cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford them
an opportunity to present their objections.” Millane,
339 U.S. at 314, 70 S.C. at 657, 94 L.Ed. at 873.

However, the absence of individual notice is not fatal
to class certification or settlement. |f the nmenbers of a
putative class nmay not be determ ned by reasonabl e neans, then
constructive notice by publication may satisfy the requirenents
of Rule 23(c)(2). Carlough, 158 F.R D. at 325.

In determ ning the reasonabl eness of the effort
required, the court nust |look to the ‘anticipated

13



results, costs, and anmount involved.’ [In re

Ni ssan, 552 F.2d 1088, 1099 (5th G r. 1977).] For
exanpl e, ‘[a] burdensone search through records
that may prove not to contain any of the

i nformati on sought’ is not required. 1d. Rule 23
does not require the parties to exhaust every
concei vabl e net hod of identifying the individual

cl ass nenbers. See, e.qg., Burns v. Elrod,

757 F.2d 151, 154 (7th Cr. 1985).

Carl ough, 158 F.R D. at 325. Thus, we nust bal ance the potenti al
for finding information that may permt individual notice against
the possibility that the information in the parties’ possession
wll not yield the nanes and contact information of those in the
putative class and the expense or burden incurred to determ ne
into which of the two categories the reality falls.

W agree that the data that the parties have in their
possession is over-inclusive and outdated. The |ist that NCO
received fromCFS s Trustee nerely includes a |list of nanes,
contact information, and other assorted data. Inportantly, the
list does not state why the debtor incurred the debt. As a
result, NCO has no way of ascertaining which of the 2.2 mllion
potential class nenbers incurred their debt for consuner, famly,
busi ness or other purposes.® This is significant because the
debts at issue herein nust have been incurred “primarily for
personal, famly, or household purposes” in order for liability

to follow 15 U S.C. 8§ 1692a(5). Accordingly, we conclude that

6 Suppl enental Menorandum of Law in Support of the Joint Mtion of
Plaintiff and NCO for Certification of Settlement C ass and Prelininary
Approval of Settlenent and Notice to Class, Affidavit of Joshua G ndin,
Esquire.

14



the Iist is over-inclusive.

NCO s data is further flawed because there is a high
i kelihood that the data is outdated. Defendant acquired the
data concerning the debtors that included nanes and cont act
information in 1999.7

The experience of the class representative, M. Thonas,
illustrates the problens with the data. M. Thomas’ incurred her
debt in 1991. The debt was reported to the credit agencies in
late 1991. Pursuant to 15 U.S.C. § 1681c, the debt was listed on
Ms. Thomas’ credit report for seven years. Therefore, the debt
shoul d have been renoved from Ms. Thomas’ credit report in late
1998. NCO did not acquire Ms. Thomas’ information until on or
about June 30, 1999. Shortly thereafter, M. Thonas di scovered
that the 1991 debt was again posted on her credit report. At
that point, the data that NCO had received was ei ght years ol d.

Because the offense requires that the debt be re-posted

after it has already been posted for a seven-year period, all of

the data regarding actual class nenbers will be at |east seven
years old. It is unclear whether those persons on the list who
are actual nenbers of the class may still be |located at the

addresses listed in the contact information in NCO s possessi on

or even that those persons have the sane nane. Accordingly we

7 Joint Modtion for Renewal of Joint Mtion for Certification of

Settlement Class and Prelimnary Approval of Settlenent and Notice to the
Gl ass, Affidavit of Joshua G nden, Esquire.
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conclude that the |list is outdated.

I nstead of using the list in NCO s possession, the
parties propose a two-pronged approach to notify the cl ass.

First, the parties agree that NCOw || publish, at its own
expense, an 1/8 page size advertisenent in the national edition
of the USA Today, Monday- Thursday edition, for two consecutive
weeks in substantially the formset forth in Exhibit B to the
Agreenent of Settlenment. The parties propose that this notice be
acconplished within 21 days of the entry an Order granting their
joint notion. Second, NCOw Il publish, at its own expense, an
advertisenent in substantially the formset forth in Exhibit Bto
the Agreenment of Settlenent by PR Newswire s National Newsline
(US1l) once within 21 days of an Order.

The parties jointly assert that this conbination of
publication notices yields the best possible notice under the
circunstances. W note that the USA Today is the nation’s
| argest selling daily newspaper with a circul ation of
approximately 2.3 mllion.® W further observe that the US1
di stribution network of the PR Newsw re Service reaches over
2,000 newspapers, nmmgazines, national wire services, and

br oadcast networks that are located in all 50 states and the

8 See Gannett Co., Inc., About Gannett, Conpany Profile,
http://ww. gannett. conf map/ gan007. ht m
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District of Colunbia.®

Despite the fact that NCOs list is both over-inclusive
and outdated, we renmain unable to determ ne that publication
notice is the best possible notice under the circunstances.
According to the affidavit of Joshua G ndin, an Executive Vice
Presi dent and General Counsel of NCO it would require 40-60
hours of work for NCO to generate the list fromthe tapes NCO
received fromCFS.1® M. Gndin also states that updating the
list to obtain current information would require that all 2.2
mllion nanes be skip-searched. Wat is absent in the parties’
nmotion is any information about the cost of such a skip search.

Beyond the cost of skip searching the list, there are
several other areas where the parties need to suppl enent the
record before we are able to conclude what kind of notice is the
best possible notice for this proposed class. The information
that we require can be reduced to three categories: cost,
coverage, and net hodol ogy.

The parties have not put onto the record the cost
associated with any type of notice. Specifically, the cost of

notice by publication in the USA Today, as the parties suggest,

9 Joint Mdtion for Renewal of Joint Mtion for Certification of

Settlement Class and Prelimnary Approval of Settlenent and Notice to the
G ass, Exhibit C

10 Joint Mtion for Renewal of Joint Mtion for Certification of
Settlement Class and Prelimnary Approval of Settlenent and Notice to the
Cl ass, Affidavit of Joshua G ndin.
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is relevant; the cost of notice by publication in USl is al so
relevant; the cost of a direct mailing to all 2.2 mllion
entities or persons on the list is relevant; as noted above, the
cost of a skip search on the list; and the cost of a direct
mailing to all entities or persons on the list after a skip
search has been conpleted is rel evant.

The parties have also not put forth evidence of the
coverage of their proposed notice onto the record. Specifically,
t he nunber of people that the parties would expect to reach by
publication in the USA Today in the manner the parties suggest is
rel evant; the nunber of people that the parties would expect to
reach by publication over the US1 network is relevant; the nunber
of people the parties would expect to reach via a direct mailing
to all 2.2 mllions entities and persons on NCOs list is
rel evant; and the nunber of people that parties would expect to
reach by a direct mailing to those on the list after a skip
search had been conpleted. Additionally, it would be hel pful if
the parties could articulate how publication notice is a
reasonabl e nmethod to communicate with this proposed cl ass.

Because the parties have not submtted any cost and
coverage evi dence, they, of course, have not put any evidence
onto the record indicating the nethodol ogy by which they canme to
their estimates of cost and coverage. This information is also

pertinent to our determ nation of what notice is best under the

18



ci rcunst ances.

Shoul d the parties submt this information, we would
then be in a position to evaluate the reasonabl eness of the
proposed cl ass notification by publication. Until then, we
cannot bal ance the potential for finding information that nmay
permt individual notice against the possibility that the
information in the parties’ possession wll not yield the nanes
and contact information of those in the putative class and the
expense or burden incurred to determ ne which of the two

categories the reality falls. See In re N ssan, 522 F.2d 1088,

1099 (5th Gr. 1977); Carlough, 158 F.R D. 314, 325.

CONCLUSI ON
For the foregoing reasons, we deny the parties’ notion
to certify this action as a class action for the purposes of
settlement without prejudice for the parties to re-submt their
noti on on or before Novenber 21, 2003 with the appropriate

support.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCLYN THOVAS, I ndividually )
and on Behal f of Al Persons ) Gvil Action

Simlarly Situated, ) No. 00-CV-05118

)

Plaintiffs )

)

VS. )

)

NCO FI NANCI AL SYSTEM5, | NC. ; )

)

Def endant )

ORDER

NOW this 21st day of October, 2003, upon consideration
of the joint notion filed August 30, 2002, which notion was
styled “Joint Mdtion for Renewal of Joint Mtion for
Certification of Settlenent C ass and Prelimnary Approval of
Settlenment and Notice to the O ass”; upon consideration of oral

argunent held August 11, 2003; upon consideration of the joint



suppl emental nenorandum of law filed Septenber 3, 2003, which
menor andum was styl ed “Suppl enmental Menorandum of Law i n Support
of the Joint Mdtion of Plaintiff and NCO for Certification of
Settlenment Class and Prelimnary Approval of Settlenent and
Notice to Class”; and for the reasons set forth in the

acconpanyi ng Qpi ni on,

IT IS ORDERED that the notion is denied w thout

prejudice for the parties to re-submt their notion on or before
Novenber 21, 2003 with the appropriate support as described in
t he acconpanyi ng Qpi ni on.

BY THE COURT:

James Knol | Gardner
United States District Judge
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