IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CREGORY ALEX DEMETER : ClVIL ACTI ON
V.
TODD BUSKI RK, et al. NO. 03-1027
VEMORANDUM
Padova, J. Oct ober 20, 2003

Pro se Plaintiff Gregory Al ex Deneter brings this action under
42 U.S.C 8§ 1983 agai nst Defendants Todd Buskirk and Scott Hoke,
both of whom are officials of the Northanpton County Prison
(“Prison”) in Easton, Pennsylvania, for alleged violations of his
federal and state constitutional rights while he was incarcerated
as a convicted prisoner. Def endants filed a Mtion for Sunmary
Judgnent pursuant to Rule 56 of the Federal Rules of Gvil
Procedure, and the nmatter has been briefed by both parties. For
the reasons that follow, the Court grants Defendants’ Motion for
Summary Judgnent in its entirety.
| . RELEVANT BACKGROUND

On Novenber 14, 2002, Plaintiff was arrested for |[eaving
Pot t st own After-Counseling Associates, the facility at which he had
been housed on parole from a conviction in the Court of Common
Pl eas of Northanpton County for driving under the influence and
recei pt of stolen property. (Denmeter Dep. at 5). On January 7,
2003, Plaintiff appeared before Judge Kinberly MFadden of the

Court of Common Pl eas of Northanpton County for sentencing on the



parole violation. Neither Defendant to the instant case attended
t he sentenci ng proceedi ng before Judge McFadden. (Def. Mt. at 2;
Deneter Aff. § 12). At the close of the hearing, Judge MFadden
instructed her clerk to prepare an order stating that Plaintiff “is
to max out in work release, imediately in work release. And he is
to get a nental health evaluation and treatnent while in work
release.” (1/7/03 N.T. at 6). The sentence was reduced to witing
on an undated sentencing sheet, which contained the follow ng

handwitten statenment under a preprinted heading entitled “General

Remarks”: “Max out work release, nental health treatnent and
evaluation while in work release.” (Def. Ex. C. Although the
sentencing sheet listed “Imrediate Wrk Release” in typewitten

text as a sentencing option, the box adjacent to this boilerplate
| anguage was | eft unchecked.

On or about January 7, 2003, Defendant Buskirk, who serves as
the Northanpton County Prison (“Prison”) \Warden, recei ved
Plaintiff’s sentencing sheet from the Court of Common Pl eas of
Nor t hanpt on County. (Buskirk Aff. § 5). After neeting wth Judge
McFadden on or about January 8 or 9, 2003 to clarify the terns of
Plaintiff’s work release sentence, Defendant Buskirk ordered
Plaintiff to undergo a M nnesota Milti phasic Personality |Inventory
(“MWPI1"”) test, to be admnistered by Dr. Richard A Wiss, a
clinical psychologist at the Prison. On January 16, 2003,

Plaintiff underwent the MWPI test. (Buskirk Aff. § 7). On January



20, 2003, Dr. Weiss submtted a report indicating that Plaintiff
had passed the MWI test and recommending that Plaintiff be
considered for immediate work rel ease. (Buskirk Aff. 97). On
January 22, 2003, Defendant Buskirk classified Plaintiff to work
release. (Def. Ex. D, Buskirk Aff. § 8).

Plaintiff alleges that Defendants viol ated his procedural due
process rights by failing to provide him with neaningful post-
deprivation procedures to appeal the decision not to classify him
to immrediate work release. Plaintiff also asserts a substantive
due process claimalleging that Defendant Buskirk arbitrarily and
capriciously neet with Judge McFadden for the purpose of demandi ng
that she change her work release order. Finally, Plaintiff
contends that Defendants violated his equal protection rights and
his rights to be free from cruel and unusual punishnment by not
i mredi ately classifying himto work rel ease.

1. LEGAL STANDARD

Summary  Judgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c) (“Rule
56"). An issue is “genuine” if the evidence is such that a
reasonable jury could return a verdict for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U'S. 242, 248 (1986). A




factual disputeis “material” if it mght affect the outcone of the
case under governing law. 1d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” 1d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R GCv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
motion in the Ilight nobst favorable to the opposing party.
Anderson, 477 U. S. at 255. “[T] he judge nust ask hinself not
whet her he thinks the evidence unm stakably favors one side or the

ot her but whether a fair-mnded jury could return a verdict for the



plaintiff on the evidence presented.” Id. at 252. “I'f the
opponent [of sunmmary judgnent] has exceeded the ‘nere scintilla’
[ of evidence] threshold and has of fered a genui ne i ssue of materi al
fact, then the court cannot credit the novant’s version of events
agai nst the opponent, even if the quantity of the novant’s evi dence

far outwei ghs that of its opponent. Big Apple BMN Inc. v. BMNof

North America, Inc., 974 F.2d 1358, 1363 (3d Cir. 1992).

[11. DI SCUSSI ON

A. Def endant Scott Hoke

Def endants argue that the Court shoul d grant summary j udgnent
in favor of Defendant Scott Hoke, who serves a Deputy Warden of
Classification at the Prison, because he did not personally
participate in any of the decisions nmade concerning Plaintiff’s
work release classification. In support of this contention,
Def endants submt the affidavit of Defendant Buskirk, which states
that “Defendant Hoke . . . was not personally involved in the
deci si on-maki ng process with respect to plaintiff’s work rel ease in
January, 2003.” (Def. Ex. D, Buskirk Aff. ¢ 10). Not abl vy,
Plaintiff’s Conplaint makes no individualized factual allegations
agai nst Defendant Hoke. Plaintiff also admtted at his deposition
that he only “used [Hoke] as a defendant because him[sic] and the
war den basically are in the sane position.” (Deneter Dep. at 16).

““A defendant in a civil rights action nust have personal

involvenent in the alleged wongs’ to be liable.” Sutton v.



Rasheed, 323 F.3d 236, 249 (3d Gr. 2003) (quoting Rode V.

Del larciprete, 845 F.2d 1195, 1207 (3d Cir. 1988)). There exists

no genuine issue as to Defendant Hoke's lack of personal
i nvol venent in the decision-making process surrounding Plaintiff’s
work release classification. Accordi ngly, Defendant Hoke is
entitled to summary judgnent as a matter of |aw

B. Def endant Todd Buskirk

1. Plaintiff's procedural due process claim

Plaintiff asserts that Defendant Buskirk violated his
procedural due process rights by not providing hi mw th procedures
to appeal the decision not to imediately classify himto work
rel ease.

In order to establish a due process claim a plaintiff nust,
inter alia, establish the existence of a protected |iberty or

property interest. Unger v. National Residents Matching Program

928 F.2d 1392, 1395 (3d Gr. 1991). A protected liberty interest
may arise only fromthe Due Process Cl ause or state laws. Asquith

v. Dept. of Corrections, 186 F.3d 407, 409 (3d Gr. 1999) (citing

Hew tt v. Helnms, 459 U S. 460, 466 (1983)). In Sandin v. Conner,

515 U. S. 472 (1995), the United States Suprene Court stated that a
protected |iberty interest is created under the Due Process O ause
only where a prisoner’s freedom from restraint “exceed[s] the
sentence i n such an unexpected manner as to give rise to protection

by the Due Process Cause of its own force.” ld. at 484. As



exanples, the Sandin Court cited Vitek v. Jones, 445 U S. 480
(1980), where the Court held that the Due Process C ause conferred
a protected liberty interest on a prisoner involuntarily
transferred to a state nental hospital since the transfer was
“qualitatively different” from punishnent suffered by convicted

prisoners, and WAshington v. Harper, 494 U S. 210 (1990), where

the Court found a Due Process-based liberty interest in being
protected from involuntary adm nistration of psychotropic drugs.
Sandin, 515 U S. at 484. No reasonable jury could find that
Plaintiff’s deprivation of, at the very nost, fifteen days of work
rel ease exceeded his sentence in a manner as unexpected as the
conduct in Vitek and Washi ngton. Accordingly, the Due Process
Cl ause does not confer upon Plaintiff a protected |iberty interest
in fifteen days of work rel ease.
The Sandin Court also held that state-created |iberty
interests “are generally limted to freedom from restraint which
I nposes atypical and significant hardship on the inmate in
relation to the ordinary incidents of prison |ife.” 1d. at 484.
“The baseline for determning what is ‘atypical and significant’ -
the ordinary incidents of prison life — is ascertained by what a
sentenced i nnate may reasonably expect to encounter as a result of
his or her conviction in accordance with due process law.” Asquith

v. Dept. of Corrections, 186 F.3d 407, 412 (3d Cr. 1999) (quoting

Giffinv. Vaughn, 112 F.3d 703, 706 & n.2 (3d Gir. 1997)). During




the 15-day delay in classifying Plaintiff to work release,
Plaintiff remained in prison full-time instead of |eaving the
prison each day to work. Since an inmate is nornally incarcerated
in prison, the nodest delay in classifying Plaintiff to work
rel ease did not inpose atypical and significant hardship on himin
relation to the ordinary incidents of prison life. Thus, even if
Judge McFadden indisputably ordered inmmediate work release for
Plaintiff, no reasonable jury could find that a protected |iberty
interest in work rel ease was conferred by the Judge s sentencing
or der. Accordi ngly, Defendant Buskirk was not constitutionally
required to provide Plaintiff with any procedure for appealing the
decision not to imediately classify Plaintiff to work rel ease.
Even assum ng that Plaintiff has a protected |iberty interest
inthe fifteen days of work rel ease, Defendant Buskirk would still
be entitled to summary judgnent based on qualified immunity. The

United States Suprene Court held in Harlow v. Fitzgerald, 457 U S

800 (1982) that “governnent officials perform ng discretionary
functions generally are shielded fromliability for civil damages
insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person
woul d have known.” 1d. at 818. In determ ning whether qualified
immunity applies, a court considers “whether a reasonable public
official would know that his or her specific conduct violated

Gant v. City of Pittsburgh, 98 F. 3d

clearly established rights.



116, 121 (3d Cr. 1996)(citing Anderson v. Creighton, 483 U S.
635, 636-37 (1996)) (enphasis in original).

According to Defendant Buskirk’s affidavit, Judge MFadden
advised himthat Plaintiff could undergo an updated psychol ogi cal
eval uati on before being classified to work rel ease.® (Buskirk Aff.
1 6). In these circunstances, a reasonable public official would
not believe that the adm nistration of psychol ogical testing - as
aut hori zed by the sentencing judge - prior to classifying Plaintiff
to work release would violate Plaintiff’s constitutional rights.
Def endant Buskirk is therefore entitled to qualified inmmunity.
Accordi ngly, Defendant Buskirk’s notion is granted with respect to

Plaintiff’s procedural due process claim

!Plaintiff does not dispute that Defendant Buskirk nmet with
Judge McFadden concerning the ternms of Plaintiff’s work rel ease.
Instead, Plaintiff takes i ssue with Defendants’ subm ssion that, at
the neeting, Defendant Buskirk received authorization from Judge
McFadden to subject Plaintiff to psychol ogical testing prior to his
work release classification. Plaintiff contends that, on the
contrary, Judge McFadden i nforned Defendant Buskirk that Plaintiff
should be imediately classified for work release. Plaintiff
appears to base his contention on statenments by Judge MFadden
during the sentencing hearing that Plaintiff “is to max out in work
release, imediately in work release.” (1/7/03 NT. at 6).
Al t hough Def endant Buskirk did not attend the sentencing hearing,
Plaintiff presunes that Judge MFadden reiterated her desire to
imedi ately classify Plaintiff for work release during her
subsequent neeting with Defendant Buskirk. He further appears to
inply this conclusion fromthe fact that Judge MFadden fornmally
nodi fi ed neither her statements on the record nor the ternms of the
Sent enci ng Sheet prepared i medi ately after the sentenci ng heari ng.
Mere specul ation regardi ng the neeting between Judge MFadden and
Def endant Buskirk, however, is insufficient to rebut Defendant
Buskirk’s affidavit.



2. Plaintiff's substantive due process claim

Plaintiff «clainms that Defendant Buskirk violated his
substantive due process rights by arbitrarily and capriciously
neeting with Judge MFadden in order to demand that Plaintiff
undergo psychol ogical testing prior to being classified to work
rel ease. Plaintiff contends that Defendant Buskirk admtted that
he met wi th Judge McFadden wi t hout first reviewing Plaintiff’s MVPI
test results from May 2002, presunmably the nost recent prior
psychol ogi cal evaluation of Plaintiff. (Denmeter Aff. 9§ 23).
Plaintiff clains that Defendant Buskirk had infornmed himthat his
MWPI test results from May 2002 would be valid for one year.
(Deneter Aff. § 24). Based on these alleged adm ssions by
Def endant Buskirk, Plaintiff is convinced that Defendant sought
perm ssion from Judge MFadden to authorize the MWl test that
Plaintiff wunderwent in January 2003 for the sole purpose of
delaying Plaintiff’'s work rel ease cl assification.

In Block v. Potter, 631 F.2d 233 (3d Gr. 1980), a divided

panel of the United States Court of Appeals for the Third Crcuit
(“Third Grcuit”) held that, even though prison inmates had no
liberty interest in parole release protected by the Due Process
Cl ause, a fundanental due process right to be free from*®“capricious
deci sionmaki ng” still protected such prisoners from “arbitrary
governnental action.” |d. at 236. Thus, the Bl ock court held that

“[a]lthough...a state nmay condition the expectation of parole, or

10



even deny it conpletely, a state statute may not sanction totally
arbitrary parol e deci sions founded on inperm ssible criteria.” 1d.

Bl ock is distinguishable fromthe instant case, however. In
Bl ock, the court held that the Board of Parole had inpermssibly
used race as a factor inits decision to deny the plaintiff parole.
The Court reasoned that “[r]ace is an inperm ssible criteriainthe
par ol e deci si onmaki ng process, absent the nost conpelling sort of
governnental justification . . . . Thus, to the extent that it
considered [the plaintiff’s] race as a reason for denying his
parol e application, the Board deprived hi mof due process.” Bl ock,
631 F.3d at 238.

Thus, al though sonme of the | anguage i n Bl ock speaks of a broad
ri ght to chall enge unfavorabl e determ nati ons based sol ely on a due
process right to be free from arbitrary or capricious decision-
meki ng, the court’s actual holding invalidated the Board of
Parol e’ s denial of parole because of its reliance upon race as a
factor in its decision. In the instant case, Plaintiff does not
cont end t hat Def endant Buskirk’s deci si ons concer ni ng
classification of Plaintiff to work rel ease were at all notivated
by race. Furthernore, Block concerned the denial of parole, not

t he denial of work rel ease.? This Court has found no case which

2 There is, of course, a significant difference between work
rel ease and parole. Specifically, parole determ nations are
considered to relate to the duration of one’'s confinenent, while
wor k rel ease determ nations generally relate only to the conditions
of one’s confinenent. See Asquith v. Volunteers of Anerica, 1 F

11



has applied the holding of Block to the denial of work rel ease, as
opposed to the denial of parole.® Thus, the Court concludes that
no reasonable jury could find that Plaintiff’'s substantive due
process rights were violated based solely wupon the alleged
arbitrary and capricious decision-naki ng of Defendant Buskirk in
del aying his work rel ease classification.

Furthernmore, even if the Court were to acknow edge that
Plaintiff has a substantive due process right to be free from
arbitrary and capricious decision-naking in the context of denial
of work release, that right was not clearly established when the
conduct conpl ai ned of took place. I ndeed, as discussed above
there is no clear statenment fromthe Third G rcuit extending the
substantive due process right to be free from arbitrary and
capricious decision-making to the context of denial of work
rel ease. Accordingly, Defendant Buskirk’s notion is granted with

respect to Plaintiff’s substantive due process claim

Supp. 2d 405,416 (D. N.J. 1998) (holding that cases establishing
liberty interest in parole eligibility were inapplicable to work
rel ease context), aff’d sub nom Asquith v. Dept. of Corrections,
186 F.3d 407 (3d Cir. 1999).

® I ndeed, many courts, including panels of the Third Circuit,
have cal | ed Bl ock’ s reasoni ng i nto question. See,e.q., |ndependent
Enterprises v. Pittsburgh Water and Sewer Auth., 103 F.3d 1165
1179 (3d Gr. 1997) (“[A] substantive due process claimgrounded in
an arbitrary exercise of governnmental authority may be mai ntai ned
only where the plaintiff has been deprived of a ‘particular quality
of property interest.’””) (quoting DiBlasio v. Zoning Bd. of
Adj ustment, 53 F.3d 592, 600 (3d Cir. 1995)).

12



C. Plaintiff's equal protection claim

Plaintiff clains that Defendant Buskirk, in delaying the
decision to classify Plaintiff to work release, violated his
constitutional rights under the Equal Protection C ause of the
Fourteenth Anendnent. Specifically, Plaintiff alleges that
Def endant Buskirk’s decision not to immediately classify himto
work rel ease was made in retaliation for the numerous | awsuits and
other grievances Plaintiff had filed against Defendant Buskirk
Plaintiff’s Conplaint lists the nanes of other inmates at the
Prison who were imrediately placed in work rel ease by Defendant
Buski rk wi t hout even bei ng subjected to the classification process.
(Conmpl. 9 23). Presumably, these i nmates did not have a history of
filing lawsuits or other grievances agai nst Defendant Buskirk.

“The purpose of the equal protection clause of the Fourteenth
Amendnent is to secure every person within the State’ s jurisdiction
fromintentional and arbitrary discrimnation, whether occasioned
by express terns of a statute or by its inproper execution through

duly constituted agents.” Village of WIIlowbrook v. O ech, 528

U.S. 562, 564 (2000) (quoting Sioux City Bridge Co. v. Dakota

County, 260 U.S. 441, 445 (1918)). Although chall enges under the
Equal Protection Cause are typically brought on behalf of a
vul nerable class or group, the Suprene Court has recognized
successful equal protection clains “brought by a ‘class of one,

where the plaintiff all eges that she has been intentionally treated

13



differently fromothers simlarly situated and that there is no
rati onal basis for the difference in treatnent.” 1d. Thus, to
prevail on his equal protection challenge, Plaintiff nust prove
t hat Defendant Buskirk intentionally treated himdifferently from
other simlarly situated prisoners by not imediately classifying
himto work rel ease, and that there existed no rational basis for
this difference in treatnent.

Plaintiff’s equal protection claimfails because there is no
real evidence in the record that Defendant Buskirk intentionally
di scrim nated against Plaintiff. Discrimnatory intent “inplies
that the decisionmaker . . . selected or reaffirnmed an action at
| east in part ‘because of’ and not nerely ‘“in spite of’ its adverse

ef fects upon an identifiable group” or person. Hayden v. G ayson,

134 F.3d 449, 454 (1st CGr. 1998). Vague and unsubstanti ated
al l egations about Defendant Buskirk’s notivation for treating
Plaintiff differently than sone of the other inmates falls far
short of satisfying the “onerous” burden of proving discrimnatory
i ntent. Id. Furthernore, because Defendant Buskirk was acting
pursuant to the terns of the sentencing sheet, as clarified by the
sentencing judge in neeting with him a rational basis existed for
any difference in the treatnent of Plaintiff. No reasonable jury,
therefore, could find that Defendant Buskirk violated Plaintiff’s
equal protection rights. Accordingly, Defendant Buskirk’ s Mtion

for Summary Judgnent is granted with respect to Plaintiff’s equal

14



protection claim

D. Plaintiff’s cruel and unusual puni shnent claim

Plaintiff clains that Defendant Buskirk’s decision to not
imedi ately classify Plaintiff to work rel ease constituted cruel
and unusual puni shnent under the Ei ghth Anendnent. The Cruel and
Unusual Punishnent Cause of the Ei ght Amendnent prohibits
“puni shnments which are i nconpatible with the evol ving standards of
decency that mark the progress of a maturing society.” Estelle v.
Ganble, 429 U. S. 97, 102 (1976). No reasonable jury could find
that a fifteen-day delay in classifying Plaintiff to work rel ease
whi | e he underwent psychol ogi cal testing, which was preauthorized
by the sentencing judge, anobunts to a cruel and unusual puni shnent.
Accordi ngly, Defendant Buskirk’s Mtion for Sunmary Judgnent on
Plaintiff’s Eighth Arendnent claimis granted.

E. Plaintiff's pendent state | aw cl ai ns

Plaintiff clainms that Defendants’ delay in classifying himto
work release violated his rights under the Pennsylvania
Constitution. Federal courts have the power to exercise pendent
jurisdiction over state law clains that are “so related to cl ains
inthe action within such original jurisdiction that they formpart
of the same case or controversy under Article Ill of the United
States Constitution.” 28 U S.C. 8§ 1367 (a). State clains are “so
related” to federal clains when they “derive froma comon nucl eus

of operative fact.” United Mne Wrrkers of Anerica v. G bbs, 383

15



UsS 715, 725 (1966). Pendent jurisdiction, however, “is a
doctrine of discretion, not of plaintiff’s right.” [1d. at 726.
I ndeed, “if the federal clains are dism ssed before trial, even
t hough not insubstantial in a jurisdictional sense, the state
clains should be dismssed as well.” Id. Havi ng granted
Def endants’ Motion for Summary Judgnent inits entirety, the Court
declines to exercise pendent jurisdiction over Plaintiff’'s state
| aw cl ai ns. Accordingly, Plaintiff’s state law clains are
di sm ssed.
I V. CONCLUSI ON

For the foregoi ng reasons, the Court grants Defendants’ Motion
for Sunmmary Judgnent in its entirety. An appropriate order

foll ows.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGCORY ALEX DEMETER : CIVIL ACTI ON
V.
TODD BUSKI RK, et al. NO. 03-1027
ORDER

AND NOW this 20th day of October, 2003, upon consi deration of
Def endants’ Mdtion for Summary Judgnent (Docket No. 27),
Plaintiff’s response thereto (Docket No. 41), and all related
subm ssions, |IT IS HEREBY ORDERED that Defendants’ Mdttion is
GRANTED in its entirety. Judgnent is entered in favor of
Def endants and against Plaintiff. This case shall be closed for

statistical purposes.

BY THE COURT:

John R Padova, J.



