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| . | nt r oducti on

This lawsuit arises out the involuntary commtnent of Donal d
Benn at Montgonery County Enmergency Services between August 15
and August 18, 1998 under the Pennsylvania Mental Health
Procedures Act (MHPA). 50 Pa.C. S. 87101 et seq. The plaintiff,
Donal d Benn, has asserted clains pursuant to 42 U.S. C. 81983
agai nst the Horsham dinic, one of its doctors (Ranmesh Eluri),
one of its staff nmenbers (Eileen WIlcox), and its parent
corporation (Universal Health Services), as well|l as against the
Mont gonmery County Emergency Services (MCES) and three of its

doctors (Stephen Zerby, Venu Mikerjee, and Mohammad Quasim.! He

1 Uni versal Health Services (UHS) was inproperly captioned as Universa
Heal th Syst ens.



al l eges that the defendants violated his procedural and
substantive due process rights by involuntarily commtting him
Wi thout a prior hearing. The plaintiff also asserts pendent
state law clains for violation of the VHPA, punitive damages,
intentional infliction of enotional distress, negligence, assault

and battery, false inprisonnent, and nedi cal mal practice.

Presently before the court are cross-notions for sunmary
j udgnent on behalf of all the defendants and the plaintiff. The
Court grants the notion for summary judgnent on behal f of MCES
and the MCES doctors, because it finds (1) that they did not
viol ate Benn’s procedural or substantive due process rights; and
(2) that they are immune fromliability on the state |aw cl ai ns
under Section 7114 of the MHPA. The Court grants the notions for
sunmary j udgnment on behal f of Eluri, Horsham and UHS, because it
finds (1) that they are not state actors for purposes of Section
1983 and therefore not subject to liability on the federal claim
and (2) that they are imune fromliability on the state | aw
claims under Section 7114 of the MHPA. The Court grants Eil een
Wl cox’s notion for summary judgnent, because (1) she is not a
state actor for purposes of the federal claim and (2) Benn has
failed to allege sufficient facts to support her liability on the

state | aw cl ai ns.



Il. Facts

The plaintiff, Donald Benn, has a | engthy history of
psychol ogi cal and psychiatric treatnment. Prior to August 15,
1998, Benn had been under the care of a therapist, Dr. Jack
Hart ke, and a psychiatrist, Dr. Lynn Bornfriend. Both doctors
were treating Benn for depression and post-traumatic stress
di sorder. (MCES Ex. B, C. Bornfriend had been prescri bing
anti depressant nedication to the plaintiff. (MCES Ex. C. In
addition to the treatnent, Benn was working with Hartke as a
candi date at the Phil adel phia School of Psychoanal ysis. He
enrolled at the School in 1993 and began training analysis with

Hartke in January 1994. (Eluri Ex. H).

On Saturday, August 15, 1998, Benn contacted the Horsham
Cinic by telephone three tines. On each occasion, he spoke with
Eil een Wl cox, an assessnment and referral coordinator at Horsham
(Horsham Ex. C 78, 170-179). The content of these tel ephone
calls is disputed. According to Benn, he infornmed WI cox that he
was | ooking for treatnent for post-traumatic di sorder and was
al so considering the Horsham dinic as an institution for his
conti nui ng psychoanalytic training. In one of the conversations,
he nmentioned to Wl cox that he had been driving on the Tacony-

Pal nyra bridge. (MCES Ex. E, 149). According to WIcox, Benn

stated that he had been considering junping off the bridge.



(Horsham Ex. C, 173). Wen the plaintiff stated that he intended
to come to the Horsham dinic, Wlcox infornmed himthat the
Horsham dinic did not nmake regul ar outpatient appoi ntnents, but
woul d treat his visit instead as an assessnent of his need for

care at that tinme. (Horsham Ex. C, 187-8).

Benn arrived at the Horsham dinic at approxinmately 7:30
p.m on Saturday, August 15, 1998. He was seen by Eluri within
five mnutes of his arrival at Horsham and spent approxinately 40
mnutes with the doctor. (Horsham Ex. C, 196, 200). According
to Eluri, Benn inforned himthat he was depressed and sui cidal.
(Eluri Ex. C, 37). Benn has confirnmed that he told individuals
at the Horsham dinic that he was depressed, but states that he

deni ed being suicidal. (MCES Ex. E, 131-2).

At the end of the exam nation, Eluri informed WIcox that he
was concerned for Benn's safety and that an energency involuntary
comm tnent petition mght be necessary, because the plaintiff
refused to seek treatnent. (Horsham Ex. C, 201-202). WI cox
asked Benn to sign a Contract for Safety. (Horsham Ex. C, 212-
13). She drafted a form which stated “1, Donald Benn on 8-15-98
agreed to keep nyself safe and that if | feel any increase of
sui cidal thoughts or feeling | will contact Horsham dinic [or]

the police.” (Eluri Ex. D). Benn signed the form but added the



foll owi ng statenment above his signature: “While there is no doubt
what - so-ever that ny nental /enotional health has been GREATLY
conprom sed | feel as certain as certain can be that a few nore
days won’t hurt (too nuch).” (Eluri Ex. D, enphasis in
original). According to WIlcox, Benn then left the clinic,

al t hough she asked himto wait while Eluri reviewed the note.

(C, 211, 169-170).

Eluri decided to submt a petition for involuntary
commtnment — called a “302 petition” — and asked WIlcox to obtain
t he necessary paperwork. (HorshamEx. E, 63).2 On the petition,

Eluri nade the foll ow ng notation about Benn:

He said he had seriously thought about junping off the
Coney Bridge [sic], while he was driving. 1In fact he
stopped the car. He admts feeling suicidal now and
feel s unsafe and unstable. He also believes that his
mental health is conprom sed and needs hospitalization.
He al so says he had suicidal thoughts consistently for
the past few weeks. He is vague about his attenpts

In ny assessnent, Pt. is very suicidal, feels unsafe
and dangerous to hinself. He needs inpatient

treat ment.

(Eluri Ex. E, 3). On the basis of this petition, the police were

2 A 302 petition” is a petition for involuntary energency exam nation
and treatnent authorized by a physician not to exceed one hundred and twenty
hours pursuant to Section 7302 of the MHPA. Section 7302 all ows a physician
to petition for an energency exani nation wi thout a warrant “upon personal
observati on of the conduct of a person constituting reasonable grounds to
believe that he is severely nentally disabled and in need of immediate
treatnment.” 50 Pa.C.S. §7302.



sent to Benn’s hone. They transported Benn fromhis hone to
Mont gonery County Enmergency Services by anbul ance. (MCES Ex. E
174-177) .

Upon arrival at MCES, Benn was placed in an isolated waiting
room He was then seen by Zerby, who conducted an hour-1 ong
exam nation and deci ded that Benn needed inpatient
hospitalization. ( MCES Ex. H, 63-4, 132). On the foll ow ng day,
Sunday, August 16, 1998, Benn was interviewed by Quasim the on-
call doctor, who continued the treatnent prescribed by Zerby.
(MCES Ex. N, 7-8). On Moynday, August 17, Benn was then exam ned
by Miukerjee, the attending psychiatrist, who noted: “Patient
seemngly has limted insight and obviously has difficulties with
i npul se control, where he m ght have verbalized suicidal intent
while at Horsham ... His insight is |imted, and judgnent is
definitely inpaired.” (MCES Ex. T). After an additional
exam nation on August 18, Mikerjee noted: “He is now contracting
for safety and has never been suicidal since his adm ssion here.”
Benn was rel eased from MCES on the norning of August 18, 1998.
(MCES Ex. I). During the two and a half days at MCES, he was in
contact with his common-law wife, his treating therapist, his

| awer, and a friend. (MCES Ex. E, 214).

I11. Sunmary Judgnent Standard




A notion for summary judgnment shall be granted where all of
the evidence denonstrates “that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law” Fed. R Cv. Pro. 56(c). The
nmovi ng party has the initial burden of denonstrating that no
genui ne issue of material fact exists. Once the noving party has
satisfied this requirenent, the non-noving party must present
evidence that there is a genuine issue of material fact. The
non-noving party may not sinply rest on the pleadings, but nust
go beyond the pleadings in presenting evidence of a dispute of

fact. Celotex Corp. v. Catrett, 477 U S. 317, 323-324 (1986).

In deciding a notion for sunmary judgnent, the Court nust view
the facts in the |ight nost favorable to the non-noving party.

Josey v. John R Hollingsworth Corp., 996 F.2d 632, 637 (3¢ Gr.

1993) .

| V. Di scussi on

A. Constitutional d ains

The Court will first address the plaintiff’s federal clains,
because the Court’s jurisdiction relies on these clains. Both
the conplaint and the plaintiff’s notion for summary judgnent
provide only the nost cursory description of the constitutional

clains alleged. In his conplaint, Benn states:



The acts and conduct of each of the Defendants in the

above-stated cause of action constitute civil rights

vi ol ations includi ng outrageous conduct, invasion of

privacy, negligence, gross negligence, and negligent

hiring, retention and supervision, and civil rights

viol ati ons under the United States Constitution and

| aws of the Commonweal th of Pennsyl vani a.
(Conpl ai nt, Para. 45). Although this count of the conplaint does
not include the words “due process”, plaintiff’s counsel
attenpted to clarify the allegation at oral argunment by claimng
vi ol ations of procedural as well as substantive due process under
t he Fourteenth Amendnent. Counsel’s |engthy discussion of the
facts did not provide the Court with nmuch gui dance as to the
basis for plaintiff’'s due process clains, however. As a result,

the Court will consider argunents that conceivably coul d have

been nmade on this record.

1. W is a State Actor?

Donal d Benn chal | enges the defendants’ actions under the Due
Process C ause of the Fourteenth Amendnent. To state a claim
under that clause, the plaintiff nmust prove that he was (1)
deprived of his right to life, liberty, or property wthout due

process of law, (2) by a state actor. Flagg Bros., Inc. V.

Brooks, 436 U.S. 149, 155 n.4 (1978). MCES and the MCES doctors
have conceded, for purposes of this notion only, that they are
state actors within the neaning of the Fourteenth Amendnent. The

remai ni ng defendants chall enge the application of the Fourteenth
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Amendnent to their actions.

This Court finds that Eluri, WIcox, the Horsham dinic, and
UHS are not state actors for purposes of the Fourteenth
Amendnent. Private conduct can be classified as state action
when the facts of the case reveal that the defendants actions

were “fairly attributable to the State.” Rendell-Baker v. Kohn,

457 U.S. 830, 838 (1982), quoting Lugar v. Ednondson G| Co.,

457 U. S. 922, 937 (1982). The Suprenme Court has devel oped four
tests to satisfy this state action inquiry, including the close
nexus test, the governnent conpul sion test, the traditional
governnment function test, and the synbiotic relationship test.

Rendel | - Baker, 457 U.S. at 842. In Goman v. Townshi p of

Manal apan, 47 F.3d 628 (3d Cir. 1995), the Third GCrcuit stated
that “any approach a court uses nust remain focused on the heart
of the state action inquiry, which ... is to discern if the

def endant exerci sed power possessed by virtue of state |aw and
made possi bl e only because the wongdoer is clothed with the

authority of state law.” 1d. at 639 (citations ommtted).

In Bodor v. Horsham dinic, 1995 W. 424906 at *9 (E.D. Pa.

July 19, 1995), a Judge of this Court analyzed the actions of the
Horsham dinic and its doctors during an involuntary conmm tnent

proceedi ng under the above state action tests and concl uded t hat



t he def endants were not state actors. See also Covell v. Snmth,

1996 W. 750033 at *6 (E.D.Pa Dec. 30 1996) (“Courts have held
that private health care facilities and physicians acting under
the provisions of the MHPA are not state actors for purposes of

Section 1983"); Doby v. DeCrescenzo, 1996 W. 510095 at *7-8

(E.D. Pa. Sept. 9, 1996) (private individual who submtted a
petition for his enployee’s involuntary conm tnent was not a

state actor).

The Court finds the analysis of these cases persuasive and
finds that Eluri, WIlcox, the Horsham Cinic, and UHS are not
state actors for the purposes of Benn's due process clains. None
of their actions were “fairly attributable to the state.”

Rendel | - Baker, 457 U.S. at 838. Eluri did not make the deci sion

to involuntarily commt Benn. Instead, he petitioned to have
MCES conduct an exam nation as to whether involuntary comm t nent
was needed. His role as petitioner was not undertaken at the
request of the state; he was not fulfilling a traditional
governnent task; and he was not acting together with state
officials. The role of WIlcox, the Horsham dinic, and UHS in
the state involuntary comm tnent procedures was even nore limted
than Eluri’s. They were not “clothed with the authority of the
state.” Goman, 47 F.3d at 639. The Court wll therefore

anal yze the due process clains with respect to MCES and the MCES

10



doctors only.

2. Pr ocedural Due Process

a. Liability of the MCES doctors

Donal d Benn does not challenge the constitutionality of the
Pennsyl vania Mental Health Procedures Act. He clains instead that
t he defendants violated the Pennsylvania Mental Health Procedures
Act by not granting Benn a hearing before a judge, and that this
viol ation anounted to a deprivation of procedural due process.
(Tr. 10).® This argunent fails for two reasons. First, the MHPA
does not require a pre-deprivation hearing when a physician
submts a petition for exam nation and a patient is thereafter
involuntarily commtted on an energency basis not to exceed 120
hours. 50 Pa.C S. 87302. Second, the violation of a state |aw by
state officials does not give rise to a clai munder Section 1983.

Brown v. G abowski, 922 F.2d 1097, 1113 (3d G r. 1990), cert.

denied, 501 U. S. 1218 (1991).

3 The only other procedural due process claimthat Benn is arguably
making is that the doctors involved in the commitnent procedures did not nake
i ndependent eval uati ons of Benn's nental state. At oral argunent, plaintiff’'s
counsel stated: “The doctor had a responsibility under the Act to nmake an
i ndependent eval uati on and not depend on sonme phone operator who has an
associate’'s degree...” (Tr. 11). First, it appears that Counsel was referring
to Eluri, who is not a state actor and therefore cannot be |iable under
Section 1983. Second, both Eluri and Zerby did, in fact, undertake
i ndependent evaluations. Eluri spoke with Benn for approximtely 40 minutes.
(Horsham Ex. C, 200). Zerby undertook an extensive exam nation, as evidenced
by the nedical charts he describes in his deposition. (MCES Ex. H, 63-64).

11



I nstead of | ooking to state law, the Court nmust |ook to
federal law and to the due process clause itself in determning

what process is due in a given situation. Ceveland Bd. of Educ.

v. LoudermlIl, 470 U S. 532, 541 (1985). Involuntary conmm t nent

does inplicate a liberty interest protected by the due process

clause. Vitek v. Jones, 445 U. S. 480, 491-2 (1980). Nunerous

courts have held, however, that due process does not require a

hearing prior to a short-term energency involuntary conm t nent.

According to the Third Crcuit, “it may be reasonable ... for
a state to omt a provision for notice and a hearing in a statute
created to deal with energencies, particularly where the
deprivation at issue ... continues only for a short period of

time.” Doby v. DeCrecsenzo, 171 F.3d 858, 870 (3d Cr. 1999).

See also Project Release v. Prevost, 722 F.2d 960, 974 (2d Gr.

1983); Covell v. Smth, 1996 W. 750033 (E. D.Pa. Dec. 30, 1996),;

Luna v. Zandt, 554 F.Supp. 68, 72 (S.D. Tex. 1982).

In this case, Benn was exam ned by two physicians prior to
being involuntarily admtted on an energency basis that could | ast
at nost 120 hours. H's confinenent, in fact, lasted a total of
two and a half days. During this tinme, he was eval uated by
several doctors in order to determ ne whether there was a

conti nued need for conmtnent. In addition, he was in contact

12



wth his common-law wife, his treating therapist, his | awer, and
a friend during this tine. (MXES Ex. E, 214). Benn was rel eased
on the norning of August 18, when Mikerjee determ ned that he was
not a danger to hinself and, therefore, no |longer in need of

i npatient treatnent. The | ack of a hearing under these

circunst ances does not anount to a due process violation.*

b. Liability of MCES

In order to prove a due process violation on the part of
MCES, Benn nust establish that MCES acted pursuant to an

unconstitutional customor policy. See Mnell v. Departnment of

Social Services, 436 U S. 658, 694 (1978); Doby v. Decrescenzo,

1996 WL 510095 at *19 (E.D.Pa. Sept. 9, 1996), aff'd 171 F. 3d 858
(3d Cir. 1999) (“The Suprenme Court’s holding in Mnell applies
with equal force to both nmunicipalities and private entities
which are state actors”). MCES policy is outlined in the

Mont gonery County Emergency Comm tnment O fice Cuidelines. (MES
Ex. R). These guidelines do not depart fromthe requirenents of
the MHPA, however. As already di scussed, the MHPA procedures for
energency warrantless commtnents wthout a hearing do not

vi ol ate procedural due process requirenents. Therefore, Benn's

* The very fact that Benn clains not to be challenging the
constitutionality of the statute, which explicitly provides for energency
conmitrment without a hearing, undermines his claimthat the conmtnent
procedure in this case violated due process.

13



cl ai m agai nst MCES nust also fail.

3. Subst anti ve Due Process

Plaintiff did not clearly allege substantive due process
violations in his conplaint or in his notion for summary
judgnent. As a result, the defendants al so did not address the
substantive aspects of the alleged due process violations in any
detail in their notions and responses. At oral argunent on the
cross-notions for summary judgnent, plaintiff’s counsel did claim
subst antive due process violations, but was not able to
articulate the basis for these clains with any clarity.
Therefore, the Court will address those factual allegations that
concei vably coul d support a substantive due process claim

despite the lack of briefing on the subject.

As the Third Grcuit stated in Doby, “a substantive due
process violation is established if the governnent’s action were
not rationally related to a legitimte governnent interest or
were in fact notivated by bias, bad faith or inproper notive.”

171 F. 3d at 871 n.4, quoting Saneric Corp. of Delaware v. Gty of

Phi | adel phia, 142 F.3d 582, 590 (3d G r. 1998). According to the

Third Grcuit, “the MHPA neets the rationality test inposed by

substantive due process.” |d.

14



In addition, the defendants did not act with the required
| evel of culpability to support Benn’s claimthat his substantive
due process rights were violated. The Suprene Court has held
t hat conduct nust “shock the conscience” in order to constitute a

substantive due process violation. County of Sacranento v.

Lew s, 523 U. S. 833, 846-7 (1998). The Court has identified
three actions that Benn m ght arguably be chall enging as
subst antive due process violations and finds that none of these

actions satisfy the standard enunciated in Lew s.

First, Benn alleges that Zerby questioned the accuracy of
Benn’ s cl ai med acconplishnments and failed to seek outside
confirmation of their accuracy. Assum ng that these allegations
are true, they do not shock the conscience. The plaintiff’s
treating psychiatrist, Dr. Bornfriend, stated in her expert
report that “it is understandable that a psychiatrist m ght
guestion the veracity of such statenents.” (Eluri Ex. 1). Zerby
has testified that he did not seek outside corroboration, because
the accuracy of Benn’s statenents was not a crucial elenent in
his assessnent that involuntary conmtnent was necessary. (MCES
Ex. H, 107-9). Zerby’s conduct does not anobunt to a substantive

due process violation.

Second, Benn alleges that he was not allowed to use a

15



bat hroom when he was first placed in the isolated waiting room at
MCES prior to neeting with Zerby. Benn has failed to produce any
evi dence to show that any of the individual defendants were even
aware of his need to use the bathroom |In addition, he has not

al |l eged that MCES had a customor policy of refusing to all ow

patients to use the bathroom (MCES Ex. H, 41-42).

Third, Benn clains that Zerby prescribed antipsychotic
medi cation for himw thout first consulting his treating
psychiatrist. 1In a case challenging the forcible admnistration
of antipsychotic nedication to nental patients, the Suprene Court
chose not to resolve the question of whether a |liberty interest
in refusing antipsychotic nmedication exists as a federal

constitutional matter. MIls v. Rogers, 457 U. S. 291, 299 n. 16

(1982). The Third Crcuit has held that “antipsychotic drugs may
be constitutionally admnistered to an involuntary comm tted
mentally ill patient whenever, in the exercise of professional

j udgnent, such an action is deened necessary to prevent the

patient from endangering hinself or others.” Rennie v. Klein,

720 F.2d 266, 269 (3d G r. 1983).

The Court finds that Zerby’s decision to prescribe
anti psychotic nedi cati on does not constitute a substantive due

process violation. First, Benn has failed to allege that he

16



objected to the adm nistration of the antipsychotic nedication
while at MCES. In his deposition, he stated that he was “forced”
to take the drug, because he was a “prisoner”. He did not
testify, however, that he informed any MCES staff nenber of an
objection to taking the nedication. (MXES Ex. E, 192-4).

Second, Zerby prescribed the nedication as part of an energency

i nvoluntary comm tnent procedure after having found, in his

pr of essi onal judgnment, that Benn suffered from psychosis. On his
Mul tidisciplinary Assessnent Form Zerby noted a provisional

di agnosi s of Psychosis NOS and stated that the patient had
“apparent worsening psychiatric condition ... appears psychoti c,
a danger to hinself.” (MCES Ex. J, 5). Under the circunstances,
Zerby’s decision to prescribe antipsychotic nedication for Benn

does not shock the consci ence.

4. (@ood Faith Defense or Qualified I munity

Even if the MCES or the MCES doctors had viol ated Benn's
procedural or substantive due process rights, they would be
protected fromliability either by qualified imunity or by a
good faith defense. Qualified immunity shields defendants from
liability if a reasonable official in their place could have
believed that their conduct was lawful in light of clearly

established | aw. Anderson v. Creighton, 483 U S. 635 (1987).

Qualified imunity will protect an official from m staken

17



judgnents and protects “all but the plainly inconpetent or those

who knowi ngly violate the law.” Hunter v. Bryant, 502 U S. 224,

229 (1991). In Watt v. Cole, 504 U.S. 158, 168-9 (1992), the

Suprene Court held that qualified immunity did not apply to
“private defendants faced with Section 1983 liability for

i nvoking a state replevin, garnishnent, or attachnent statute”,
but the Court left open the question of whether a good faith

defense m ght apply to private defendants.

The good faith defense has been defined by the Fifth Crcuit
as follows: “Private defendants should not be held |iable under
Section 1983 absent a showi ng of malice and evidence that they
ei ther knew or should have known of the statute's constitutional

infirmty.” Watt v. Cole, 994 F.2d 1113, 1120 (5" Cr.), cert.

denied, 510 U. S. 977 (1993). 1In Jordan v, O Brien & Frankel, 20

F.3d 1250, 1276 (3d Cr. 1994), the Third Crcuit quoted the
Watt test and stated: “We are in basic agreenent, but we believe
‘malice’ in this context neans a creditor’s subjective
appreciation that its act deprives the debtor of his

constitutional right to due process.”

I n Doby, a Judge of this Court applied the good faith
defense to the enpl oyee of a private foundation, which was under

contract to process intake petitions for involuntary conmtnent.

18



1996 W. 510095 at *21 n.11. |In Covell, on the other hand,

anot her Judge of this Court applied a qualified i munity defense
to private nental institutions involved in the involuntary

comm tnment process. 1996 WL 750033 at *7. This court need not
deci de whet her the good faith defense or qualified i nmunity
applies to MCES and the MCES doctors, because they would be
shielded fromliability under either defense. There is no
evidence in the record that the MCES defendants were acting out

of malice or that they knowingly violated the | aw.

B. Violation of the NMHPA

Benn al |l eges a series of pendent state |aw clains. Most
significantly, he alleges that all the defendants viol ated the
WMHPA. Despite the disposition of the federal clains, the Court
chooses, at the urging of all counsel, to exercise its discretion

to address these state |law clains under 28 U.S.C. 81367.

Under the Mental Health Procedures Act, a person may be
subject to involuntary enmergency exam nation and treat nment
“whenever a person is severely nentally disabled and in need of

imedi ate treatnent.” 50 Pa.C. S. 87301.° The Mental Health

® Section 7301 defines severely nentally disabled as follows: “A person
is severely nentally disabled when, as a result of nmental illness, his
capacity to exercise self-control, judgnment and discretion in the conduct of
his affairs and social relations or to care for his own personal needs is so
| essened that he poses a clear and present danger of harmto others or to
hinsel f.” 50 Pa.C. S. §7301.

19



Procedures Act explicitly provides for broad i mmunity from

liability:

In the absence of willful m sconduct or gross
negligence, ... a physician ... or any other authorized
person who participates in a decision that a person be
exam ned or treated under this act, or that a person be
di scharged, or placed under partial hospitalization,

out patient care or |eave of absence, or that the
restraint upon such person be otherw se reduced ..

shall not be civilly or crimnally liable for such
decision or for any of its consequences.

50 Pa.C S. §7114.

Eileen Wlcox is not covered by the imunity provision,
because her involvenent in Benn’s involuntary conm t nent
consi sted solely of taking down information, relaying that
information to Eluri, and providing Eluri with requested forns.
As such, she did not “participate” in the involuntary conmm t nent

deci si on. See McNamara v. Schleifer Anbul ance Serv., 556 A 2d

448 (Pa. Super.Ct. 1989) (anbul ance personnel not covered by

i munity).

The remai ni ng defendants are i mmune under Section 7114
because their actions did not rise to the I evel of gross
negligence or willful m sconduct. Pennsylvania |aw defines gross

negligence in the context of the MHPA as “nore egregiously

20



devi ant conduct than ordi nary carel essness, inadvertence, |axity
or indifference ... The behavior of the defendant nust be
flagrant, grossly deviating fromthe ordinary standard of care.”

Doby, 171 F.3d at 875, quoting Albright v. Abington Menori al

Hospital, 696 A 2d 1159, 1164 (Pa. 1997). WIIful m sconduct

exi sts when “the danger to the plaintiff, though realized, is so
reckl essly disregarded that, even though there be no actual
intent, there is at least a willingness to inflict injury, a
conscious indifference to the perpetration of the wong.” Doby,

171 F. 3d at 875, quoting Krivijanski v. Union R Co., 515 A 2d

933, 937 (Pa.Super.Ct. 1986).°

Plaintiff’s three expert reports fail to support his
al l egations of gross negligence and willful m sconduct. The
first report, submtted by Dr. Hartke, states that “Dr. Eluri and
Eil een Wl cox were apparently quite convinced that [Benn] was
suicidal.” (Eluri Ex. H. Athough Hartke states that the
experience at MCES was traumatic for Benn, he nakes no judgnent
as to the culpability of the MCES doctors. (Eluri Ex. H. This
report, therefore, does not create a genuine factual dispute

about the defendants’ gross negligence or willful m sconduct.

6 Al t hough the question of whether the defendants acted with gross
negligence will generally be a question of fact, the Court may decide the
issue as a matter of |aw where no reasonable jury could find gross negligence.
Al bright, 696 A 2d at 1164-5.
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The other two expert reports were submtted by the
plaintiff’s treating psychiatrist, Dr. Bornfriend, after review
of discovery materials. In her initial report, dated June 13,
2000, Bornfriend concludes that all of the professionals
involved with Benn’s involuntary commtnent were “qguilty of
negli gence and nmal practice.” (MES Ex. K). Bornfriend submtted
a second report on June 17, 2000, after having revi ewed
addi tional discovery materials. 1In this report, Bornfriend
al | eges nore serious m sconduct:

There appears to be evidence, however, that sonme of the

m streatment M. Benn endured appeared secondary to

even nore malignant causes, raising issues of

deli berate indifference, arrogance, condescension, and

punitive hostility fromthese doctors. | find shocking

the I evel of disregard of the standard practices

involved in psychiatric treatnent, especially as they

relate to involuntary commtnent and find that these

Depositions show cl ear and convi nci ng evidence that M.

Benn was i nappropriately involuntarily commtted and

held in the psychiatric hospital, subjected to abusive

m streatnment, and a victimof nedical mal practice and
negl i gence.

(MCES Ex. L, 1).

Bornfriend s report distinguishes between the cul pability of
the various doctors, reaching different conclusions with respect
to each. She concludes that Quasim “appeared totally ignorant
of, or indifferent to the fact that in order to require continued

i nvoluntary commtnent, a patient had to be clinically found to
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be acutely dangerous to hinself or others.” (MCES Ex. L, 2).
Quasimhas testified that he was not a doctor assigned to Benn's

case, but was instead assigned to doing rounds:

Basically, the case is not assigned to you; so, you are

not in charge of the case. You do a round, like a

routine round, as an on-call doctor and see every

patient; you see those who are admtted as a round

doctor. Since the case is not assigned to you, you're

not a deci sion-maki ng power at that point unless the

pati ent demands sonet hing be changed at that point.
(MCES Ex. N, 40-41). Bornfriend s report does not allege gross
negligence or willful msconduct, nor do the facts support such a

findi ng.

Wth respect to Mikerjee’s actions, Bornfriend concl udes
that her “behavior in this case supports allegations that M.
Benn was hel d i nappropriately under involuntary comm tnent, and
speaks to her commtting mal practice and negligence while he was
under her care.” (MCES Ex. L, 3). She states that Muikerjee
“cannot justify a reason for continuing hospitalization from
Monday, August 17 until the 18'".” (MCES Ex. L, 3). Mikerjee
justified the decision in her deposition as follows: “Wen | saw
there was a thought disorder, ... | wanted to see whether there
woul d be any rem ssion of that one nore day to be sure and safe;
so | waited overnight.” (MCES Ex. O 41). Once again, neither

Bornfriend s report nor the facts support a finding of gross
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negligence or willful msconduct. While the Court does not
mnimze the significance of an additional day of involuntary
commtnent fromthe plaintiff’s perspective, the Court cannot
fault Mikerjee for her attenpt to be sure and safe. It is this
sort of well-intentioned decision that the inmunity provision of

the MHPA i s neant to address.

Bornfriend s expert report does suggest that Zerby nmay have
been acting with deliberate indifference: “he appears clearly to
be guilty of nedical nmalpractice, inappropriate involuntary
comm tnment, negligence and deliberate indifference.” (MCES EX.
L). The Court rejects this conclusion, however, because it is
based on a m sreading of the facts in the record. See Doby, 171
F.3d at 876 (rejecting an expert report, because the expert’s
failure to consider a letter and a suicide note “suggests a |ack

of famliarity wiwth the basic facts of the case”).

First, Bornfriend stated that Zerby denied being famliar
wth the MCES Commtnent Office GQuidelines. In his deposition,
Zerby stated that he was given verbal instructions concerning 302
petitions, but that he did not renenber whether he had been shown
the MCES Commtnment O fice Guidelines in witing. (MCES Ex. H
45-49). Second, Bornfriend states that “Zerby did not seemto

under stand the difference between suicidal ideation and sui ci dal
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intent, stating that the report fromHorsham dinic that M. Benn
had suicidal ideation was enough to require involuntary
commtnent.” (MCES Ex. L). In his deposition, Zerby did not
state that the Horshamreport of suicidal ideation was sufficient
to support involuntary commtnent. Rather, Zerby expl ai ned at

| ength that he based his decision to commit Benn on (1) the 302
petition from Horsham (2) the Contract for Safety on which Benn
had witten the additional note, and (3) an extensive independent
eval uati on of Benn. (MCES Ex. H, 138). On this basis, the
Court rejects Bornfriend' s expert report as it relates to Zerby’'s

cul pability.

Finally, the Court notes that Bornfriend did not review
Eluri’s deposition testinony and did not reach any specific

concl usi ons about his cul pability.

On the basis of the record, the Court holds that the actions
of the defendant doctors did not rise to the I evel of gross
negligence or willful msconduct. On the contrary, the doctors
took the involuntary conm tnent procedure seriously and
understood the need for careful decision-making. Wth regard to
i nvol untary comm tnent procedures, Quasimstated that “you
t horoughly investigate the issue prior to adm ssion and give nore

time and a | ot of other people get involved to get nore
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investigation.” (MCES Ex. N, 16). Mikerjee testified as foll ows
wth regard to Benn’s commtnent: “W had a neeting, again the
sane staff neeting. The nursing staff, the social service

wor kers and all the other psychiatrists were there and we all

di scussed the case to see whether everyone felt the sane as |

did, that he was no |longer suicidal or a threat to hinself.”
(MCES Ex. O 44). Zerby undertook a detail ed assessnent of
Benn’s nental state, which resulted in a five-page chart.

Finally, Benn's treating therapist has stated that El uri was
“apparently quite convinced that [Benn] was suicidal.” (Elur

Ex. G 5). The process leading to Benn’s involuntary comm t nent
may not have been perfect, but it was certainly not characterized
by gross negligence or willful m sconduct. On the basis of the
record, the Court finds that all of the defendants are immune

fromliability under Section 7114 of the NMHPA

Because the doctor defendants are i nmune under Section 7114,
the institutions for which they work are also i nmmune: “To all ow
an individual to claimimunity under this provision but in turn
preclude its enployer the sane benefit of immunity woul d i ndeed
underm ne the stated purpose of the [imted i mmunity conferred

under this act.” Farago v. Sacred Heart Hospital, 562 A 2d 300,

303 (Pa. 1989). The only defendant not shielded fromliability

by the immunity provision of the MHPA is, therefore, Eileen
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W | cox.

C. Remai ning State Law d ai ns

The Court nust now determ ne whether Eileen Wlcox is |iable
under the WMHPA or on any of the remaining state |law clainms. The
Court first finds that Wlcox did not violate the MHPA. She was
not a participant in the involuntary conm tnent procedure, and

none of her actions violated the IVHPA.’

The Court also grants WIlcox’s notion for sunmmary judgnent
with respect to the remaining state law clains.® Those clains
are as foll ows:

Puni ti ve Damages

Intentional Infliction of Enotional D stress
Negl i gence

Assault and Battery

Fal se | npri sonnent

Negl i gence/ Medi cal Mal practice

oukwhE

First, to establish a viable claimfor intentional
infliction of enotional distress, the plaintiff nust prove
conduct which is outrageous and extrene and whi ch caused severe

distress. Silver v. Mendel, 894 F.2d 598 (3d Cr.), cert.

" The Court notes that, if WIlcox were to be considered a participant in
the involuntary comitnment procedure, she would be covered by the imunity
provi sion of Section 7114 of the MHPA

8 The plaintiff also had a claimfor consuner fraud. At oral argunent,
plaintiff’s counsel conceded that there was no evidence to support this
allegation. (Tr. 31). Summary judgnent will therefore be granted to the
def endants on this claim
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deni ed, 496 U. S. 926 (1990). The conduct nust “go beyond al
possi bl e bounds of decency so as to be regarded as atrocious and

utterly intolerable in a civilized society.” Frankel v. Warw ck

Hotel, 881 F. Supp. 183 (E. D.Pa. 1995). No reasonable jury could
find WIlcox’s conduct in this case outrageous or extrene.

Therefore, WIlcox’s notion for summary judgnent nust be granted
Wth respect to the plaintiff’s claimof intentional infliction

of enotional distress.

Second, the plaintiff has alleged “negligence in hiring,
retention, supervision, training and screening of agents and
enpl oyees.” According to the record, WIlcox was not involved in
the hiring, retention, supervision, training or screening of any

agents of enployees. The plaintiff’s claimnust therefore fail.

Third, the plaintiff has raised a claimfor assault and
battery. Under Pennsylvania |law, an assault is an intentional
attenpt by force to do an injury to the person of another, and a
battery is conmtted whenever the violence nenaced in an assault

is actually done. GCohen v. Lit Bros., 70 A 2d 419, 421

(Pa. Super. Ct. 1950). The plaintiff has failed to all ege any
facts which woul d support such a claimagainst WIcox. According
to the record, WIlcox did not make or contribute to the decision

to have the plaintiff taken fromhis hone by the police. Wth
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the exception of Benn's statenent that he was “pulled” into
Wl cox’ office after neeting with Eluri, there is no evidence
that she ever attenpted to make or nade physical contact with the

plaintiff. This claimnust fail.

Fourth, the plaintiff has raised a claimof false
i nprisonnment. False arrest or inprisonnent occurs under
Pennsyl vani a | aw where a person has been (1) arrested or

restrained (2) wthout adequate legal justification. See G|lbert

v. Field, 788 F.Supp. 854, 862 (E. D.Pa. 1992). A private

i ndi vidual can be held liable for false inprisonnent, where he
know ngly provides false information to authorities and where the
false inprisonnent results fromthis information. Doby, 1996 W
510095 at *13. Nothing in the record indicates that WI cox
conveyed any information to the authorities that could have
affected their decision to commt Benn. (Horsham Ex. C, 220).

Wl cox cannot be held liable for fal se inprisonnent.

Fifth, plaintiff has clainmed nedical mal practice. In her
capacity as intake and assessnent counsel or, WI cox was never
asked to provide nedical treatnent to the plaintiff and never did
provi de any such treatnent. She had no role in the eval uations
of Benn or in any determ nations concerning his nental state.

Therefore, she cannot be liable for nedical nmalpractice.
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Finally, WIcox cannot be liable for punitive danages,
because she is not |iable on any of the other counts. Absent a
vi abl e cause of action, an independent claimfor punitive danages

cannot stand. Kirkbride v. Lisbon Contractors, 555 A 2d 800, 802

(Pa. 1989). For all of the above reasons, Eileen Wl cox’s notion

for summary judgnent on all the state law clains wll be granted.

V. Concl usi on

For all of the above reasons, the Court grants the
def endants’ notions for summary judgnent and denies the
plaintiff’s notion for summary judgnent. An appropriate order

foll ows.
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