IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH ANN ADANS : ClVIL ACTI ON

V.
BOROUGH OF RI DLEY PARK, ; NO. 98- CV-5530
et al. :

MVEMORANDUM AND ORDER

MCLAUGHLI N, J. Novenber 8, 2000

Plaintiff, Ruth Ann Adans, is suing defendants, four council -
menbers and the Mayor of the Borough of Ridley Park, for gender
and age discrimnation under Title VII of the Cvil Rights Act of
1964 and the Age Discrimnation in Enploynent Act (ADEA) of 1967.
The plaintiff alleges that the defendants chose not to reappoint
her to her position as Borough Secretary/ Treasurer on the basis
of her age and gender. Defendants claimthat their decision not
to reappoi nt Adans was based on the Borough’s changi ng needs,
personality conflicts with a nunber of council-nenbers, and
various enunerated deficiencies in Adans’ performance. | wll

grant the defendants’ notion for summary judgnent.



| . Backaground

A. Undi sput ed Facts

Ruth Ann Adans first began working for the Borough of Ridley Park
as a part-tinme Ofice Cerk in the summer of 1981. |In Septenber
1981, she began to work full-tinme as an Admi nistrative Assistant.
In 1982, her title was changed to Assistant Secretary/ Treasurer.
In this capacity, she worked for two successive Borough Managers.
In 1990, the Borough dism ssed the Borough Manager and deci ded
not to refill the position. Adans was then pronoted to Borough
Secretary/ Treasurer. Adans continued to work as Borough
Secretary/ Treasurer until 1995 when she was not reappointed.

Bet ween 1990 and 1995 the conposition of the Council changed
significantly. Most of the Council Menbers who had appoi nt ed
Adans in 1990 were no longer on the Council in 1995.1' (Def. Ex.
C, 41-3.) These changes al so devel oped along political party

lines. (Fasy, Dep., Def. Ex. D, 6; WIff Dep., Pl. Ex. 7, 54.)

In Septenber 1994, the Personnel Commttee of the Borough issued
a warning letter, citing Adans for her behavior during an August
11, 1994 altercation wth Jack Petrie, the President of the

Council. The altercation was based on the plaintiff’s refusal to

1Herei nafter, defendants’ exhibits attached to their notion for sunmary
judgment will be | abeled “Def. Ex.” followed by the exhibit letter and a page nunber.
Exhibits attached to plaintiff's response to defendants’ notion for summary judgnment
will be labeled “Pl. Ex.” followed by the exhibit nunber and page nunber. Exhibits
attached to defendants’ reply to plaintiff's response to defendants’ notion for
sunmmary judgnent will be | abeled “Def. Ex. Supp.” followed by the exhibit letter and
page nunber.



conply with two requests nade by the Council President, Jack
Petrie. First, the plaintiff refused to send a “get well” card
to two prom nent Borough residents despite Petrie's repeated
requests that a card be sent. Second, the plaintiff refused to
provide information regardi ng a Borough project to Petrie upon
his request, claimng that it was not public information.
According to the Septenber 1994 letter, the plaintiff |ater
agreed that Petrie should have had access to the information in
his position as Council President and as a Borough tax-payer. In
its letter, the Personnel Conmttee “issues [Adans] a First
Warning that, if the behavior reflected in your actions of August
11, 1994, as described above, persists, further warnings |eading
toward eventual dism ssal fromyour position as R dley Park
Borough Secretary will be issued.” (Def. Ex. H.) Adans

received and read the letter.?

I n Decenber 1995, the Council-nenbers decided not to reappoint

Adans to the position of Borough Secretary/ Treasurer as part of
an upcom ng bi enni al Borough reorgani zation. Two of the seven
Counci | Menbers, Gail Heineneyer and Ken Braithwaite, were not

present at the neeting at which this decision was taken. Gai

Hei neneyer was unable to attend due to a nedical problem and Ken

2 The Sept enber 1994 letter was not placed in the plaintiff’'s personnel file

until after she had | eft the Borough. The reasons for this |lapse are in dispute. The
fact that Adans read and received the letter in 1994 is not in dispute.
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Brai thwaite was out of town as a nenber of the Navy Reserves.
(Def. Ex. D, 114.) The Council President, Jack Petrie, had
received their consent to the decision not to reappoint the
plaintiff prior to the neeting. (Def. Ex. D, 115.) One Counci
Menber voted to retain Adans. The four renmaining council nmenbers
— Jack Petrie, Richard Fasy, Barbara Smth, and Edward Wl ff —
voted not to reappoint Adans. These four council nenbers are
nanmed defendants. Mayor Kennedy, the fifth naned defendant, did
not have a vote at the neeting. After the decision not to
reappoi nt Adans, the Council enployed a woman, Loui se Mason, as
an interinmtenporary borough secretary. (Pl. Ex. 9, 13.) In
1996, the Borough then hired Robert Poole, a 32 year old nman, as
Bor ough Manager/ Secretary/ Treasurer, who — at the tinme this |aw
suit was brought — was still enployed in this capacity by the

Bor ough.

B. Defendants’ Stated Reasons for Decision

1. Personality Conflicts

Petrie, Fasy, Smith, and WIff testified that there were
conflicts between Adans and the council nenbers. “I was
constantly getting calls and having other nmenbers of council cone
to me and conpl ain about things ruth Ann was doi ng or not doing
on an ongoi ng basis.” (Petrie Dep., Def. Ex. D, 11.) Fasy

stated that Adans “was not able to solicit, gain, and retain the



trust of Council.” (Pl. Ex. 6, 49.) Smth described Adans as

“difficult to deal wth” and stated that “there was discord that
she woul d create between the council people.” (Def. Ex. F, 12.)
Wil ff stated: “She could not get along with the Council that was

there.” (Def. Ex. E, 5.)

2. Change in Responsibilities
Wl ff and Kennedy stated that the Borough wanted to create a
Bor ough Manager position with greater responsibilities than those
taken on by Adanms. According to Kennedy, “the nanagenent of
boroughs were changing and | certainly didn’t believe that she
had the managerial skills to take the borough to the next |evel

It was only after ny readings and | actually began to see the
shifts in governnment decision maki ng and governnent fundi ng
apparatus that it becane very critical that we find sonmeone that
could continue the work that we had done and that the ideal
candi date woul d have a degree in public admnistration. That’s
how much | thought the changes were com ng” (Def. Ex. G 43. See

also Wl ff Dep., Def. Ex. E, 22.)

3. Gant Witing
Petrie, Smth, WIff, and Kennedy testified that Adans’ |ack of
i nvol venent in the Borough’s grant and funding work was a factor

in their decisions. “QCbviously one of the reasons that we were



interested in a borough manager is for doing things like witing
grants and whatever. | don't believe Ruth Ann had that
background.” (Petrie Dep., Def. Ex. D, 39.) Smth testified
that she wote grant applications herself w thout help from
Adans: “It would have been, in the very least, her responsibility
to furnish background data for a grant that needed to be witten.
I don’t know that the direct responsibility would have fallen on
her to, per se, wite the whole thing, but she should have at
| east participated in its preparation.” (Def. Ex. F, 15.) Wth

respect to a washed-out damm in town, Kennedy stated that “ny
bi ggest concern was the fact here was a major, major problemin
the town and that she did not even understand the possibility of
that funding existed there.” (Def. Ex. G 8. See also WlIff

Dep., Def. Ex. 8.)

4. Financial Skills

Fasy, Petrie, and Kennedy pointed to Adans’ budgeting and
bookkeeping skills as a problem “But bottomline was, you woul d
expect that the borough secretary/treasurer woul d understand
nmoney and woul d under st and budgeti ng and woul d understand ..
budget fund mai ntenance. And over tine, we discovered from
incident to incident, that she didn't have a handl e on any of
that.” (Fasy Dep., Def. Ex. Supp. D, 8.) Adans nade a reporting

error with respect to liquid fuel reinbursenents that cost the



Bor ough several thousand dollars (Petrie Dep., Pl. Ex. 9, 86-87;
Fasy Dep., Pl. Ex. 6, 26-27) and a reporting error with regard to
the police pension fund that lead to a citation fromthe Auditor
Ceneral. (Fasy Dep., Def. Ex. Supp. D, 50; Kennedy Dep., Pl. Ex.
8, 91-92.) Fasy and Kennedy also testified that Adans frequently
transferred noney between funds w thout being able to explain the
need for the transfers to Fasy’s and Kennedy’'s sati sfaction.

(Fasy Dep., PI. Ex. 6, 26; Kennedy Dep., Def. Ex. Supp. A 25.)

5. M scel | aneous

In addition to the above reasons, the defendants cited other
specific incidents or problens. Petrie, Fasy, WIff, and Kennedy
all stated that their understanding of Adans’ role in interfering
in an ongoi ng drug investigation in which her son-in-Ilaw was

i nvol ved was a factor in their decision. (Petrie Dep., Def. Ex.
D, 5-7; Fasy Dep., PI. Ex. 6, 66; WIlff Dep., PI. Ex. 7, 55-56;
Kennedy Dep., Def. Ex. Supp. A 71-72.) Petrie cited resident
conplaints as well as personality conflicts between Adans and the
Assistant Fire Chief and the head of a |ocal senior citizen's
organi zation. (Def. Ex. D, 9-10.) Smth and Kennedy testified
that Adans frequently took |late |unches and was hard to reach in
her office in the afternoon. (Smth Dep., Def. Ex. F, 13; Kennedy
Dep., Def. Ex. G 32.) Smth and Fasy stated that Adans

appoi nted a seasonal enpl oyee w thout the approval of the counci



or of a council nenber. (Smth Dep., Def. Ex. F, 4-6; Fasy Dep.
Pl. Ex. 6, 64.) Smth stated that Adans failed to send out

si dewal k ordi nances to residents by certified mail as required by
ordinance. (Def. Ex. F, 9.) Fasy testified that Adans had nade a
salt purchase for the Borough w thout the necessary approval.

(Def. Ex. Supp. D, 69.)

6. Reasons Gven to EECC

During the EEOC proceedi ngs, counsel for the defendants stated
that the council nenbers did not reappoint Adans for two reasons:
first, the Council Menbers decided to elimnate the position of
Borough Secretary and hire instead a Borough Manager; second, the
Council was displeased with the plaintiff’s performance. The

performance defici encies included:

(a) Conplainant’s failure to submt information to the
Commonweal t h of Pennsyl vani ca pursuant to Act 205 leading to
citations fromthe Auditor General

(b) Failure by Conpl ainant to advi se Borough Council of

t hese notices of deficiencies which were discovered by Mayor
Kennedy;

(c) The unilateral hiring of a seasonal enployee w thout
approval by Ruth Ann Adanms wi thout authority from Borough
Counci | ;

(d) Conplainant’s breach of confidentiality;

(e) Conplainant’s paynent for salt w thout approval;

(f) Conplainant failure to advise Borough Council of a
request by the Auditor CGeneral for information pertaining to



the Police Pension Fund and failing to provide this
information to the Conmonweal t h

(g) Conplainant’s mstakes in ordering liquid fuel which
resulted in a cost to The Borough of $22,000 in 1995; and

(h) Conplainant’s failure to conply with The Borough’s

si dewal k ordi nance by failing to send notices by certified
mail. (Pl Ex. 5.)

I1. Discussion

A. Legal Standard for Sunmary Judgnent

A notion for sunmary judgnent shall be granted where all of the
evi dence denonstrates “that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment
as a matter of law.” Fed. R Cv. Pro. 56(c). The noving party
has the initial burden of denonstrating that no genuine issue of
mat erial fact exists. Once the noving party has satisfied this
requi renent, the non-noving party nust present evidence that
there is a genuine issue of material fact. The non-noving party
may not sinply rest on the pleadings, but nust go beyond the

pl eadi ngs in presenting evidence of a dispute of fact. Celotex

Corp. v. Catrett, 477 U. S. 317, 323-324 (1986). 1In deciding a

notion for summary judgnment, the Court must view the facts in the

[ ight nost favorable to the non-noving party. Josey v. John R

Hol | i ngsworth Corp., 996 F.2d 632, 637 (3¢ Cir. 1993).

B. Summary Judgnent under Title VIl and the ADEA

The deci sion whether to grant or deny summary judgnent in an
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enpl oynent discrimnation action under Title VII and the ADEA is
governed by the Suprenme Court’s burden-shifting analysis in

McDonnel | - Douglas v. Green, 411 U.S. 792 (1973), recently

clarified in_Reeves v. Sanderson Plunbing Products, 120 S.Ct.

2097 (2000).2®* Under this analysis, the plaintiff nust first nake
out a prima facie case of discrimnation. |If the plaintiff does
so, the defendant nust present a legitimte, non-discrimnatory
reason for the enploynent decision. Because the ultimate burden
must always rest with the plaintiff, the defendant is not
required to show by a preponderance of the evidence that he was,
in fact, notivated by this particular reason. Rather, the

def endant nust nerely present a reason for the action, which, if
beli eved, would be legitimte and non-discrimnatory. In order
to survive summary judgnent, the plaintiff nmust then show that
the reason presented by the defendant is pretextual either by
showi ng that the defendant’s reason is “unworthy of credence”,

Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 256

3 The Supreme Court has not directly addressed whether the MDonnell Dougl as
analysis, initially applied to Title VIl cases, also applies to ADEA cases. However,
in Reeves, the Court itself did apply the analysis to ADEA cases: “This Court has not
squarely addressed whet her the_MDonnel | Dougl as framework, devel oped to assess clains
brought under ... Title VII of the Cvil Rights Act of 1964, also applies to ADEA
actions. Because the parties do not dispute the issue, we shall assune, arguendo,
that the McDonnell Douglas framework is fully applicable here.” Reeves, 120 S.C. at
2105. The Third Circuit has repeatedly applied the McDonnell Douglas analysis to ADEA
cases. See e.qg. Sinpson v. Kay Jewelers, 142 F.3d 639 (3d Cir. 1998); Senpier v.
Johnson & Higgins, 45 F.3d 724 (3d Cr. 1995). In Keller v. ORIX Credit Alliance, 130
F.3d 1101, 1108 (3d Cir. 1997)(in banc), the Third Crcuit stated that “our court has
applied a slightly nodified version of this schene in ADEA cases,” in which the |ast
of four factors necessary to establish a prima facie case of discrimnation consists
of showing that the plaintiff was replaced by a sufficiently younger person to create
an inference of age discrimnation. |d.
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(1981), or by show ng that the real notivation was nore |likely

than not discrimnatory. Fuentes v. Perskie, 32 F.3d 759, 764

(3d Gr. 1994); Reeves, 120 S.Ct. at 2108.

C. Plaintiff's Prima Faci e Case

Adans nust show (1) that she is a nenber of a protected cl ass;

(2) that she was qualified for the position in question; (3) that
an adverse enpl oynent deci sion was rendered agai nst her; and (4)
that, after a continued search to fill the position, the position
was filled by an individual of the “conplainant’s

qualifications.” MDonnell-Douglas, 411 U S. at 802; Reeves,

120 S.Ct. at 2106. Burdine, 450 U.S. 248, 253-4 (1981).°

Adans has satisfied factors 1 and 3. Her argunents on factors 2
and 4 are weak. She has not denonstrated that she was qualified
for the position in question or that the position was filled by a
person of her qualifications. The difficulty is that Adans’
position was not the sane position as the one filled by her
successor. Adans was Borough Secretary/ Treasurer, while her
successor, Robert Poole, was hired as “Borough

Manager/ Secretary/ Treasurer”. This difference in title is not

* The Third Gircuit has restated the factors necessary to prove a prim facie
case as follows: (1) that the conplainant be a nenber of a protected class; (2) that
the conpl ai nant was qualified for the position; and (3) that the conplai nant was
di scharged under circunstances that give rise to an inference of unlawful
discrimnation. Waldron v. SL Indus., Inc., 56 F.3d 491, 494 (3d G r. 1995).

11



di spositive; | nust |ook at the actual functions perforned.
Pool e perforns at | east one significant task — witing grant
applications — that Adans did not performduring her tenure at
t he Borough. Adans has produced no evi dence that she was

qualified to performthis task.

Adans argues that she was qualified to take on the role of

Bor ough Manager because she had essentially already perforned the
rol e of Borough Manager during her enpl oynent as Borough
Secretary/ Treasurer. Although it may be true that Adans
performed the sane role as previous Borough Managers, | nmnust

consi der whether plaintiff was qualified for the position of

Bor ough Secretary/ Treasurer/ Manager as it was created in 1996.
“CGood (or even excellent) performance in a | ower |evel position
does not necessarily inply success in a nore conpetitive

environnent.” Healy v. New York Life Insurance Co., 860 F.2d

1209, 1215 (1988). Even when viewing the evidence in the |ight
nost favorable to the non-noving party, Adans has failed to
produce evi dence establishing, first, that her position was the
sane as Poole’s current position despite the change in title and,

second, that she was qualified to performthis function.

The burden for establishing a prim facie case of discrimnation,

however, is not neant to be “onerous.” Burdine, 450 U.S. at 253.

12



Senpier v. Johnson, 45 F. 3d 724, 728 (1995). Despite ny strong
doubts as to whether Adans has established a prima facie case of
discrimnation, | will assunme that she has and proceed to the

next two steps in the McDonnell Dougl as anal ysis.

D. Pretext Anal ysis

The Borough has satisfied the second prong of the MDonnel
Dougl as anal ysis by providing legitinmate, non-discrimnatory
reasons for their decision not to reappoint Adans. The burden
then shifts back to Adans to show that the reasons presented by

t he defendant are pretextual either by showi ng that the reasons
are “unworthy of credence” or by show ng that the real notivation
was nore |ikely than not discrimnatory. Burdine, 450 U S. at

256:; Fuentes, 32 F.3d at 764.

In order to defeat a summary judgnent notion, Adanms nust produce
sufficient evidence to “allow a factfinder reasonably to infer
that each of the enployer’s proffered non-discrimnatory reasons”
was a pretext. Fuentes, 32 F.3d at 764. The plaintiff does not
have to “cast doubt on each proffered reason in a vacuum |f the
def endant offers a bagful of legitimte reasons, and the
plaintiff manages to cast a substantial doubt on a fair nunber of
them the plaintiff nay not need to discredit the remainder.

That is because the factfinder’'s rejection of sonme of the

13



def endants’ proffered reasons may i npede the enpl oyer’s
credibility seriously enough so that a factfinder may rationally
di sbelieve the remaining proffered reasons, even if no evidence
underm ning those remaining rationales in particular is

avai |l able.” Fuentes, 32 F.3d at 764, Fn 7.

Adans nmakes two argunents supporting her claimthat the

def endants’ reasons are pretextual. First, she contradicts or
attenpts to contradict sone of the defendants’ specific

al l egations. Second, she points to alleged inconsistencies in the
def endants’ evidence and testinony to undermne the credibility
of the defendants’ proffered reasons. | wll address each of

these argunents in turn

Adans has submtted an affidavit, supportive letters from
community nenbers, and petitions in which comunity nenbers ask

t hat Adans be reappointed. 1In Celotex Corp. v. Cartrett, the

Suprene Court held that in defeating a notion for sunmary

j udgnent, the non-noving party nust “go beyond the pl eadi ngs and
by her own pl eadings or by the “depositions, answers to
interrogatories, and adm ssions on file,” designate “specific
facts showing that there is a genuine issue for trial.” 477 U S
at 324. The Third Crcuit has interpreted this statenent to nean

that “self-serving testinmony may be utilized by a party at

14



sunmary judgnment.” Waldron, 56 F.3d at 501. The Third Crcuit,
however, has al so held that an enpl oyee’ s assertion of his/her
own good performance is not sufficient to defeat a notion for
sunmary j udgnment where the enpl oyer has produced perfornmance
reviews or docunentary evidence of insubordination or poor

performance. Senpier, 45 F. 3d at 731, citing Billet v. CIGNA

Corp, 940 F.2d 812, 818-22 (3d Gr. 1991).

Adans’ affidavit contains very few specific facts; it consists

| argely either of uncontested facts — such as the dates of
plaintiff’s enploynment— or of general, unsupported contradictions
of the defendants’ allegations. Certain statenents in the
affidavit are contradi cted by docunentary evidence and Adans’
deposition testinony: Adans clains to have “effectively and
dutifully” perfornmed her job duties (PI. Ex. 1, ¥ 2) and never to
have been given any warning of problens with her work performance
prior to the 1995 decision not to reappoint her. (Pl. Ex. 1, |
7.) These clains are underm ned by the previously nentioned
Septenber 1994 letter fromthe Personnel Commttee, which the
plaintiff admtted receiving and in which the plaintiff was given

a serious warning regardi ng her behavior at work. (Def. Ex. H.)

Adans does include in her affidavit the follow ng statenents that

are responsive to the reasons given by the defendants’ for their

15



deci si on. First, Adans clains never to have hired a seasonal

enpl oyee w thout the perm ssion of the council. (PI. Ex. 1, v
8.) | wll assune, therefore, that plaintiff did not hire the
seasonal enpl oyee w thout perm ssion of the council. Second,
plaintiff states: “In reference to the sending out of notices for
the sidewal k ordinance, | was initially told to send out notices
by certified mail, then the next day another Council person cane
in and told nme to send out the notices by regular mail.” (Pl

Ex. 1, 1 9.) Nothing in plaintiff’s statenents directly
contradi cts defendants’ claimthat Adans did not conply with the
si dewal k ordi nance, which required the notices to be sent by
certified mail. But I will assune that the plaintiff has

underm ned this stated reason for the decision not to reappoint
her. Third, presumably in reference to the defendants’ clains of
absent eei sm Adans notes that she had accumul ated 120 sick days
by the time she left the Borough. (Pl. Ex. 1, § 10.) Defendants’
mai n argunment with regard to tardi ness and absenteeismrelates to
the Iong lunches Adans all egedly took. Adans’ statenent about
her accunul at ed si ck days does not contradict this allegation.
Fourth, Adans states that she “never told [her] son-in-law not to
take a drug test.” (PlI. Ex. 1, ¥ 11.) This claimrelates to the
def endants’ allegation that the plaintiff breached
confidentiality by speaking to her son-in-law and ot hers about an

ongoi ng drug investigation. Adans does not claimthat she did

16



not talk to her son-in-law or give himadvice, and she explicitly
admts talking to others involved in the incident. (Pl. Ex. 1,
11.) Adans’ affidavit, therefore, supports one of the

def endants’ reasons for their decision. Fifth, Adans states that

she does “not recall there ever being a deficiency in the liquid
fuels fund.” (PI. Ex. 1, ¥ 15.) Once again, this statenent does
not serve to contradict defendants’ clains of deficiencies in the

liquid fuel funds. She does not deny the defendants’ allegation.

In addition to her affidavit, Adans has produced supportive
letters and petitions fromnenbers of the community, comrendi ng
her for a job well done. While these letters do chall enge

def endants’ clains that Adans had personality problens with
menbers of the community, they prove only that many community
menbers did not have such problens. They do not contradict

def endants’ clains that other community nenbers, including those
specifically cited by the defendants, conpl ai ned about Adans.
However, even were | to hold that Adanms has produced sufficient
evidence to contradict defendants’ clains concerning residents’
conplaints, these letters do not contradict the defendants’ nore
general claimthat Adans was not reappointed due to her poor
performance. It is the defendants’ view of Adans performnce
which is at issue in this case, not the conmunity’ s view. “To

discredit the enployer’s proffered reason, however, the plaintiff

17



cannot sinply show that the enpl oyer’s deci sion was wong or

m st aken, since the factual dispute at issue is whether

di scrimnatory aninus notivated the enpl oyer, not whether the
enpl oyer is wise, shrewd, prudent, or conpetent.” Fuentes, 32

F.3d at 765.

Al t hough the community’s view on Adans performance m ght arguably
shed |ight on whether the Council was wong or m staken in not
reappoi nti ng Adans, it does not shed |light on the question of the
Council’s notivation. In deciding whether a fact-finder could
determ ne that the defendants’ reasons are pretextual, | nust
exam ne the qualifications and criteria considered by the
defendants in term nating Adans, not Adans’ view or the
comunity’s view of which qualifications are inportant. Sinpson

v. Kay Jewelers, 142 F.3d 639, 642 (1998).

Thus, viewing the evidence in the Iight nost favorable to the
plaintiff and taking her clainms in her affidavit as true, a few
of the defendants’ argunents have been contradicted or at the
very | east seriously chall enged. The defendants, neverthel ess,
have produced anple legitimte reasons to support a decision not
to reappoint. Gven the scope of the defendants’ remaining,

unchal | enged obj ections, Adans has not produced sufficient

18



docunentary evidence to show that each of the defendants’ reasons
is a pretext. Further, even viewing all the facts in her
affidavit to be true, she has not nanaged to cast substanti al
doubt on a sufficient nunber of the reasons so as to seriously

underm ne the defendants’ credibility. See Fuentes, 32 F.3d at

764, Fn7.

Adans al so attenpts to dimnish the defendants’ credibility by
reveal ing inconsistencies in their evidence and testinony. Adans
argues that not all the defendants gave the exact sane reasons
for their decision not to reappoint her. | amnot troubled by
the fact that all the defendants did not repeat each other’s
testinony word for word. Each defendant interacted with Adans on
a different footing and concerning different matters of Counci
business. It is not surprising that the five defendants have
differing reasons for their decision not to rehire her. There is
sufficient overlap in the reasons provided by the Council -nenbers
as to render any inconsistencies insignificant. See above, pp.

3-6.

Adans pl aces nuch wei ght on the inconsistencies between the
reasons provided to the EECC and the reasons given by the
defendants in their depositions. Adans clains first that the

def endants were not aware of and did not understand the reasons
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provided to the EEOC by their Counsel. Al of the reasons
provided to the EEOC, however, find support in the deposition of
at | east one defendant. Although the | anguage used by the

def endants in describing these reasons may not precisely mrror
t he | anguage used by Counsel in the EEOC conplaint, the problens

described are in fact the sane.

The plaintiff also clains that the very fact that defendants have
cone up with additional reasons since submtting the EEOCC
docunent is sufficient to cast doubt on the veracity of

def endants’ reasons. | am not persuaded by this argunent. The
deci si on-nmakers were separate individuals, each wwth a vote and
each with a different history of relations with the plaintiff.
The fact that the |lawer representing the Borough did not I|ist
every single reason for the dissatisfaction of the five

def endants does not undermine their credibility. Eight exanples
of the plaintiff’s poor performance were given to the EECC. The
fact that there were several additional reasons for the Council -
menbers’ dissatisfaction that did not appear in the response to
the EEOCC i s understandable. Counsel for the defendants was not
getting information fromone entity, but from several independent

deci si on-nmakers.® Counsel for the plaintiff conceded that the

Si nce these additional conplaints arose and, in sone cases, were discussed
with Adans during her enploynment, they should not all be considered post hoc
expl anations. Nonethel ess, even the use of post hoc explanations is not in and of
itself sufficient to show pretext: “Post hoc expl anations, |ike any self-hel pful
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def endants are not prohibited by Iaw fromraising additional
issues in a lawsuit that were not raised in a prior EEOC filing.

(Transcript of Oral Argument, Septenber 11, 2000, p. 36-7.)

I n conclusion, Adans has not produced sufficient evidence to
enable a fact-finder to infer that the defendants’ reasons are
mere pretext for discrimnation. |, therefore, grant summary

j udgnent for the defendants.

An Order foll ows.

statenent nade after the initiation of a lawsuit, nmay be to sone degree suspect.
However, the nere fact that a defendant relies on a post hoc evaluation does not in
and of itself create a factual dispute about whether the evaluation is pretextua

Unl ess the plaintiff introduces counter-affidavits and argunentation that
denonstrate that there is reason to dishbelieve this particular explanation, there is
no genuine issue of material fact.” Healy v. New York Life Insurance Conpany, 860
F.2d 1209, 1215-16 (1988). See also McCoy v. WGN Continental Broadcasting Co., 957
F.2d 368, 374 (7" Cir. 1992) (declining “to bind ADEA defendants to the positions they
initially assert in state adm nistrative proceedi ngs by rendering any different
position a per se pretext for summary judgnent purposes in subsequent proceedings.”)

21



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RUTH ANN ADAMS : ClViL ACTI ON
V.
BOROUGH OF RI DLEY PARK, : NO. 98- CV- 5530
et al.
ORDER
AND NOW this day of , 2000, upon

consi deration of Defendant’s Mdtion for Sunmary Judgnent, Plaintiff’s
Response, and Defendant’s Reply, and after oral argunent on said
Motion, it is hereby ORDERED and DECREED that the said Mtion is

GRANTED for the reasons expressed in the attached Menorandum

BY THE COURT:

Mary A. McLaughlin, J.
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