IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH T. VAIL, )
) GCivil Action
Plaintiff ) No. 2002-CV-02933
)
VS. )
)
HARLEYSVI LLE GROUP, | NC., )
)
Def endant )
* * *

APPEARANCES:
DONALD P. RUSSO, ESQUI RE
On behal f of Plaintiff

ANTHONY B. HALLER, ESQUI RE
On behal f of Defendant

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mtion
to Dism ss Under Federal Rules of Cvil Procedure 12(b)(6), which
notion was filed May 21, 2002.' Plaintiff’'s Menorandum of Law in
Qpposition to Defendant’s Motion to Dismss was filed June 10,

2003. Upon consideration of the briefs of the parties and for

! This case was originally assigned to our colleague United States

District Judge Petrese B. Tucker. The case was transferred fromthe docket of
District Judge Tucker to our docket on Decenber 19, 2002.



the reasons expressed bel ow, we deny defendant’s notion to
di sm ss.

This is an action for discrimnation brought pursuant
to the Age Discrimnation in Enploynent Act (“ADEA’)? (Count 1),
and the Anericans with Disabilities Act (“ADA’)2 (Count 11).
Plaintiff Kenneth T. Vail is a resident of Bethlehem Northanpton
County, Pennsylvania. Defendant Harleysville Goup, Inc., has
offices located in Harleysville, Mntgonery County, Pennsyl vani a.

This action is before the court on federal question
jurisdiction.* Venue is proper because there is general
jurisdiction over the defendant in Pennsylvania and plaintiff
avers in his Conplaint that the facts and circunstances giving
rise to his causes of action occurred in Mntgonery County,
Pennsyl vani a. ®

Plaintiff commenced this action on Novenber 2, 2001 by
filing a Praecipe for Wit of Sunmons with the Prothonotary of
the Court of Common Pl eas of Northanpton County, Pennsyl vani a.
On Novenber 6, 2001 the Prothonotary issued a Wit of Summons.

On Novenber 15, 2001 the Wit of Summbns was served on def endant

2 29 U.S.C. 88 621 to 634

3 42 U.S.C. 8§ 12101 to 12213.

4 28 U.S.C. § 1331

5 See 28 U.S.C. §§ 118 and 1391.
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by the Northanpton County Sheriff.®

On April 18, 2002 plaintiff filed his Conplaint in the
Court of Common Pl eas of Northanpton County. Defendant contends
that it received plaintiff’s Conplaint on April 26, 2002.

On May 16, 2002 defendant filed its Notice of Renoval
pursuant to 28 U.S.C. § 1441(b). Plaintiff has not contested
renoval to this court.

In his Conplaint, plaintiff avers that he was hired by
def endant on March 27, 2000 as a Loss Control Manager for the
Md-Atlantic Region. Plaintiff contends that he was term nated
by defendant on Septenber 7, 2000. Thereafter, plaintiff filed a
charge of discrimnation with the Equal Enploynent Qpportunity
Comm ssion (“EECC’) alleging violations of the ADA and ADEA. On
August 7, 2001 the EEOC i ssued a Notice of Dismssal and Right to
Sue Letter to plaintiff.

Inits notion to dismss, defendant contends that
plaintiff’s clains are barred by the statute of [imtations.

Def endant asserts that if plaintiff had brought his clains in
federal court, plaintiff would have been required to file a
conplaint to commence the action, and woul d have had to serve

that conplaint within 120 days pursuant to Federal Rule of Civil

6 Because neither party provided the court with the either the date
that the Wit of Sunmons was issued by the Prothonotary or the date that the
Wit of Summpbns was served on defendant, we requested and received a copy of
the docket entries fromthe Prothonotary of the Court of Common Pl eas of
Nort hanmpt on County, Pennsylvania. A copy of the docket entries are attached
hereto and made a part of this Opinion.
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Procedure 4(m. Defendant avers that because plaintiff obeyed
the state rules, which do not require the filing of a conpl aint
toinitiate an action, and not the federal rules in this properly
renoved action, plaintiff’s Conplaint is tine-barred.

Def endant further contends that plaintiff’s action
shoul d not be salvaged by the filing of the Praecipe for Wit of
Summons filed in the Court of Common Pl eas of Northanpton County
filed Novenber 2, 2001 because the wit states no cause of
action. Moreover, the wit does not put defendant on notice of a
federal cause of action pursuant to either the ADA or ADEA,
rat her than sone inchoate state cause of action. Based on the
foregoi ng, defendant asserts that plaintiff’s Conpl aint should be
di sm ssed because plaintiff failed to bring his action within the
90-day statute of limtation. Defendant contends that the
failure forecloses plaintiff’s right to sue.

Plaintiff counters that he properly initiated his
awsuit in Pennsylvania, under the Pennsylvania Rules of Cvil
Procedure. He contends that Pennsylvania Rule of Cvil Procedure
1007 permts himto initiate an action in Pennsylvania by filing
a Praecipe for a Wit of Summons. Moreover, he asserts that he
is not required to file a conplaint to initiate an action in
Pennsyl vania. Therefore, plaintiff clains that he has satisfied
the procedural requirenent of initiating a lawsuit within the 90-

day framework set forth in the EECC s Ri ght to Sue Letter.



For the followi ng reasons, we agree with plaintiff.

St andard of Revi ew

A Rule 12(b)(6) notion to dism ss exam nes the

sufficiency of the conplaint. Conley v. G bson, 355 U S. 41, 45

78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957). In determning the
sufficiency of the conplaint, the court nust accept al
plaintiff’s well-pled factual allegations as true and draw all
reasonabl e i nferences therefromin favor of plaintiff. Gaves v.
Lowery, 117 F.3d 723, 726 (3d Gr. 1997).

[ T] he Federal Rules of G vil Procedure

do not require a claimant to set out in

detail the facts upon which he bases his

claim To the contrary, all the Rules

require is “a short and pl ain statenent

of the clainf that will give the

defendant fair notice of what the

plaintiff’s claimis and the grounds

upon which it rests.
Conley, 355 U.S. at 47, 78 S.C. at 103, 2 L.Ed.2d at 85.
(Internal footnote omtted.) “Thus, a court should not grant a
nmotion to dismss ‘unless it appears beyond a doubt that the
plaintiff can prove no set of facts in support of his claimwhich
would entitle himto relief.”” Gaves, 117 F.3d at 726, citing

Conley, 355 U. S. at 45-46, 78 S.Ct. at 102, 2 L.Ed.2d at 84.



Di scussi on

A prerequisite to filing suit under either the ADA or
the ADEA is that a plaintiff nust first file a charge of
di scrimnation with the EECC and nust receive fromthe EECC a
notice of the right to sue. A plaintiff then has 90 days after
recei pt of the notice in which to commence a civil action. See
29 U.S.C. § 626(e); 42 U S.C 8§ 2000e-5(f)(1)(A) and 12117(a).
The 90-day filing period acts as a statute of limtations.

McCray v. Corry Manufacturing Conpany, 61 F.3d 224

(3d Cir. 1995).

Federal and state courts have concurrent jurisdiction
for clains brought under the ADA and ADEA.” In the within
matter, plaintiff chose to initiate his action in state court.
Pursuant to Pennsylvania Rule of Cvil Procedure 1007, an action
may be commenced by the filing of a praecipe for wit of
summons. ® However, the original process (the praecipe for wit
of sumons) will toll the 90-day statute of limtations for a
period of time equivalent to the length of the initial statute of

limtations only if a good faith effort is nade to effectuate

! Plaintiff cites no authority for this proposition. However, our

own research reveals that plaintiff is correct, and that clainms under either
the ADA or ADEA may be brought in either state or federal court. See

29 U.S.C. 8§ 626(c)(1) (ADEA); Jones v. Illinois Central Railroad Conpany,
859 F. Supp. 1144 (N.D. 111. 1994) (ADA).

8 Pennsyl vania Rule of Civil Procedure 1007 provides that “[a]n

action may be commenced by filing with the prothonotary (1) a praecipe for a
wit of sumons, or (2) a conplaint.”



service of the wit. Lanp v. Heyman, 469 Pa. 465, 366 A.2d 882

(1976).
This state | aw procedural rule has been recognized in
di scrim nation cases by federal courts sitting in Pennsylvani a.

See Deily v. Waste Managenent of All entown, No. 00-CV-1100,

2000 U.S. Dist. LEXIS 18205 (E.D. Pa. Dec. 19, 2000);

Perry v. City of Phil adel phi a, No. 99- CVv-2989,

1999 U.S. Dist. LEXIS 12915 (E.D. Pa. Aug. 17, 1999); Krouse V.

Anerican Sterilizer Conpany, 872 F. Supp. 203 (E.D. Pa. 1994).

Mor eover, “conpliance with the Pennsylvania procedural rule
satisfies the tolling requirenent in cases renoved to this
court.” Perry, 1999 U S. Dist. LEXIS 12915 at *4.

In this case, the EEOCC issued plaintiff a Right to Sue
Letter on August 7, 2001. The presunption under the Federal
Rul es of Civil Procedure is that plaintiff received the Right to
Sue Letter three days |ater on August 10, 2001. See
Fed. R Civ. P. 6(e). Therefore, plaintiff had until Novenber 8,
2001 to initiate a lawsuit alleging violations of the ADA and
ADEA.

Specifically, the Right to Sue Letter sent by the EEOCC

to plaintiff stated in pertinent part:

This will be your one and only notice of
di smi ssal and of your right to sue that we
will send you. You may file a |lawsuit

agai nst respondent(s) under federal |aw based
on this charge in federal or state court.
Your lawsuit nust be filed WTH N 90 DAYS




fromyour receipt of this Notice; otherw se
your right to sue based on this charge w |
be lost. (The tinme limt for filing suit
based on a state claimmy be different.)
See plaintiff’s Conplaint, Exhibit A (Enphasis in original.)

As noted above, plaintiff initiated an action in
Pennsyl vani a by way of a Praecipe for a Wit of Summbns on
Novenber 2, 2001. This fell within the 90-day period (ending
Novenber 8, 2001) under federal |law. Mreover, the Prothonotary
issued a Wit of Sunmmons on Novenber 6, 2001 and the wit was
served on defendant on Novenber 15, 2001.

Def endant correctly states that plaintiff did not file
his Conplaint in state court until April 18, 2002, 254 days after
the EEOC i ssued the Right to Sue Letter and over five nonths
after the 90-day filing period el apsed. Neverthel ess, under
Pennsyl vani a procedural rules, a conplaint is not required to
initiate a lawsuit. Hence, we agree with plaintiff, disagree
wi th defendant and conclude that plaintiff properly commenced
this action in Pennsylvania state court prior to defendant
removing this action to federal court.

Because plaintiff filed his praecipe for wit of
summons in the Court of Common Pl eas of Northanpton County on
Novenber 2, 2001, we conclude this satisfied Pennsylvania Rul e of
Cvil Procedure Rule 1007 relating to commencenent of an action.

Mor eover, because the Prothonotary pronptly issued the wit four



days |l ater (on Novenber 6, 2001), and the wit was served on
def endant by the Sheriff on Novenber 15, 2001, we concl ude that
plaintiff nmade the good faith effort to effectuate service

required by Lanp, supra. Accordingly, we conclude the filing of

the praecipe for a wit of summons by plaintiff on Novenber 2,
2001 tolled the statute of |imtations.

Furthernore, the fact that plaintiff’s praecipe for
wit of sumons did not notify defendant of the specifics of
plaintiff’s federal causes of action, and the fact that defendant
did not learn those details until nonths |ater when plaintiff
filed his Conplaint, neither results in harmor prejudice to
defendant, nor entitles defendant to a defense under the statute
of limtations.

Pennsyl vania Rule of Civil Procedure 1037(a) enables a
defendant to file a praecipe requesting the prothonotary to enter
a rule upon plaintiff to file a conplaint wwthin 20 days if an
action is not commenced by the filing of a conplaint.

Thereafter, if a conplaint is not filed within 20 days after
service of the rule, the prothonotary, upon praecipe of

t he defendant, shall enter a judgnent of non pros.

Pa.R C.P. 1037(a). Accordingly, defendant had a powerf ul
mechanismat its disposal to ensure the earlier filing of a
conpl ai nt.

However, defendant did not take advantage of this



procedural option. Rather, defendant waited until plaintiff
filed a conplaint in state court. Defendant then renoved this
case to federal court. It is not until defendant filed the
wthin notion to dismss on May 21, 2002, 200 days after
plaintiff commenced this action, that defendant first conpl ains
that plaintiff did not file his Conplaint earlier.

Because it is clear that defendant had a nmechanismto
require plaintiff to file a conplaint in Pennsylvania state court
and did not avail itself of the opportunity to do so, we reject
defendant’s contention that plaintiff’s clains should be barred
because defendant did not receive a conplaint earlier.

For all the foregoing reasons, we deny defendant’s
notion to dismss. Defendant shall have until October 24, 2003

to file an answer to plaintiff’s Conplaint.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH T. VAIL, )

) Gvil Action

Plaintiff ) No. 2002- CVv-02933
)
VS. )
)
HARLEYSVI LLE GROUP, | NC. , )
)
Def endant )
ORDER

NOW this 30'" day of Septenber, 2003, upon
consi deration of Defendant’s Mtion to D sm ss under Federal
Rul es of Civil Procedure 12(b)(6), which notion was filed My 21,
2002; wupon consideration of Plaintiff’s Menorandum of Law in
Qpposition to Defendant’s Motion to Dismss filed June 10, 2002
and for the reasons expressed in the acconpanyi ng Opi ni on,

IT IS ORDERED that defendant’s notion to dismss i s

deni ed.

IT 1S FURTHER ORDERED t hat def endant shall have until
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on or before QOctober 24, 2003 to file an answer to plaintiff’s
Conpl ai nt .
BY THE COURT:

James Knol | Gardner
United States District Judge
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