INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AT&T COMMUNICATIONS, INC.,
Plaintiff

V. : CIVIL ACTION
: NO. 03-147
CONSOLIDATED RAIL
CORPORATION,
Defendant

MEMORANDUM OPINION AND ORDER

RUFE, J. September 29, 2003

Presently beforethe Court are (1) Defendant’ s Partial Motion to Dismissfor Lack of
Subject Matter Jurisdiction, or, inthe Alternative, for Partial Referral to the Surface Transportation
Board, and for a Stay Pending Resol ution by the Surface Transportation Board; and (2) Defendant’s
Motion for a Protective Order. For the reasons set out below, the Court will deny the motion to
dismiss; grant the motion to refer; grant in part and deny in part the motion for a stay; and deny the
motion for a protective order.

I BACKGROUND

Plaintiff in this case is AT&T Communications, Inc., atelecommunications
equipment and service provider. AT&T is a Delaware corporation with its principal place of
businessin New Jersey. Defendant is Consolidated Rail Corporation (“Conrail”), a Pennsylvania
corporationwithitsprincipal placeof businessin Pennsylvania. Jurisdictionispremised ondiversity
of citizenship. See 28 U.S.C. § 1332(a). This case was originally before the Honorable Bruce W.
Kauffman, who held a hearing on the pending motion to dismiss on July 10, 2003. The case was

subsequently transferred to the calendar of the undersigned pursuant to the Eastern District of



Pennsylvania s procedure for random reassignment of cases.

Conrail and AT&T entered into a License Agreement in 1984 permitting AT&T to
install fiber optic cable (“FOC”) along selected portions of Conrail’s right of way in return for
licensefees. AT& T installed the cable along approximately 2700 milesof Conrail right of way. The
License Agreement contains aMost Favored Nations clause (*MFN”) that guarantees AT& T will
pay no more than its competitors for such limited use of specified right of way covered by the
License Agreement.* TheLicense Agreement term extendsto January 1, 2014. Asof thedate of the
Complaint, AT& T haspaid approximately $200 millionin fees, and continuesto pay approximately
$17 million in annual fees to Conrail. In the present action, AT& T seeks to enforce Conrail’s
contractual obligations under the MFN.

The issues presently before the Court arise from Conrail’s 1999 merger with CSX
Corporationand CSX Transportation, Inc. (collectively, “CSX”), and Norfolk Southern Corporation
and Norfolk Southern Railway Company (collectively, “NS”). In 1997, CSX and NS petitioned the
Surface Transportation Board (the “STB”) for approval of their acquisition of Conrail (the

“Transaction”). The STB has exclusive authority to approve, authorize, and supervise railroad

1 The MFN provides, in relevant part:

CONRALIL covenantsand agreesthat, inthe event it entersinto any agreement with
a party other than LICENSEE providing for the use by such party of right of way
owned or controlled by CONRAIL for theinstall ation of aFOC system between any
two points on the Licensed Premises, whether such systemisto be installed on the
Licensed Premises or paralel to the Licensed Premises, CONRAIL will, at its
option, either (i) charge such other party aper milefeeat least equal to the average
per mile fee . . . between such two points which LICENSEE is obligated to pay
CONRAIL pursuant to thisLicense, or, inthealternative, (ii) reduceitsaverage per
milefeebetween such two pointsto LICENSEE to the average per milefeecharged
to such other party.

License Agreement Y11.2, attached to Defendant’s Motion at Ex. A.
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transactions such as sales, leases, consolidations, and mergers. 49 U.S.C. § 11321.
After providingfor therequired public notice, comment and hearings on the proposed
Transaction Agreement, see 62 Fed. Reg. 39577 (July 23, 1997), inwhich AT& T did not participate,

the STB approved the Transaction Agreement on July 23, 1998. See CSX Corp. and CSX Transp.

Inc., Norfolk Southern Corp. and Norfolk Southern Ry. Co. - Control and Operating

Leasesd/ Agreements- Conrail Inc. and Consolidated Rail Corp., 3S.T.B. 196, 1998 STB LEX1S243

(July 23, 1998) (hereinafter “Decision No. 89"). The STB required that the Transaction include
certain conditions, and it is these conditions that gave rise to the instant dispute.

Most significantly, the STB required the creation of two subsidiariesof Conrail: New
York Central Lines LLC (“NYC”) and Pennsylvania Lines LLC (“PRR”). Although both new
companies are subsidiaries of Conrail, CSX appoints all officers and directors of NYC, and NS
appoints al officers and directors of PRR. Seeid. at *34. The STB aso designed a plan for
reallocation of Conrail’ sassets, whichit grouped into threecategories. “Allocated Assets’ areassets
that Conrail transferred to the sole and exclusive ownership of NY C or PRR for operation by CSX
and NS. “Shared Assets’ are assets that are shared by Conrail, NYC, and PRR. “Retained Assets’
are assets retained solely by Conrail. Seeid. at *34-35.

The “Split Date” for the Transaction was June 1, 1999, at which time Conrail
conveyed as Allocated Assets approximately ninety percent of its right of way to NYC and PRR.
Asaconsequence, CSX and NS, respectively, operate the former Conrail railroad lines now owned

by NYC and PRR, respectively.? Some of the quitclaim deeds state that the right of way

2 Although AT& T claimsthat as aresult of the Transaction Conrail islargely out of the transportation
business, Conrail’s general counsel explained to the Court at a July 10, 2003 hearing that Conrail till operates some
rail interchanges and yards, and about 1,300 miles of track. N.T. at 43:19-25.
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conveyances were “subject to” the AT&T License Agreement and other FOC agreements, see
Plaintiff’s Opp. at Ex. 2, while others did not, see Defendant’s Reply at Ex. 1.

In addition to obtai ning theserightsof way, CSX/NY Cand NS/PRR acquired thesole
right to enter into additional FOC agreementswith third parties on these segments of former Conrail
right of way. Although Conrail did not retain any rights to enter into new FOC agreements on
divested rightsof way after the Split Date, it did retain all existing contractsgranting theright to bury
FOC aong the right of way conveyed to its new subsidiaries. See Transaction Agreement at 8
2.2(d), attached to Plaintiff’s Opp. at Ex. 1, p. 29. Thus, the License Agreement with AT& T was
aRetained Asset, and Conrail continuesto receivefrom AT& T approximately $17 millionin annual
fees under the License Agreement.®

AT&T's Complaint aleges that Conrail has breached the MFN by entering into
contractswith AT& T’ scompetitors under which those tel ecommuni cations compani es pay lessthan
AT&T for laying FOC along the right of way covered by the License Agreement. AT&T alleges
that Conrail breached its obligations under the MFN both before and after the Split Date. AT&T
seeks monetary damages and declaratory relief. Conrail responds on the merits that because post
Split-Dateit no longer controlstherights of way conveyed to NY C and PRR, and no longer hasthe
right to enter into FOC agreements regarding those rights of way, it has no ability and thus no duty

tocomply withtheMFN. Atthesametime,itinsiststhatitisentitled to payment of AT& T’ slicense

3 By way of further background, counsel for Conrail noted during the July 10, 2003 hearing that thereis
currently pending before the STB a petition by NS and CSX to become the direct owners of NY C and PRR, which if
approved would further separate them from Conrail. N.T. 19:11-22.

-4



fees?

AT& T sonly specific allegation of abreach of the MFN relatesto a 1996 agreement
between Conrail and Qwest Communications Corp. (“Qwest”), in which Conrail permitted Qwest
toinstall FOC aong its right of way in exchange for Qwest allowing Conrail to use Qwest’s cable
for railroad operation-related tel ecommunications purposes, rather than money (the “ Qwest Barter
Agreement”). Post Split-Date, Conrail has no significant need for Qwest’s FOC communications
capacity, although NY C and PRR areinfact using portionsof it. SeeN.T.40:13-24. AT&T protests
that it is paying millions of dollars in fees under the License Agreement, while Qwest is paying
“virtually no consideration” for use of the same right, and that this arrangement violates the MFN.

. CONRAIL’SPARTIAL MOTION TO DISMISSREFER/STAY

Conrail’s Motion asks this Court to dismiss portions of the Complaint for lack of
subject matter jurisdiction. Inthealternative, Conraill movesthe Court to refer certain issuesto the
STB for resolution. Finally, if the Court grantseither formof relief, Conrail seeksastay of theentire
action pending resolution of the proceedings before the STB.

Withtheexception of issuesrelated to the Qwest Barter Agreement, Conrail’ smotion
does not relate to any of AT& T’ s claims based on contracts that Conrail entered before the Split
Date. Rather, Conrail argues that AT&T’s claims based on post-Split-Date contracts implicate

Decision No. 89, and therefore must be resolved in the first instance by the STB. Specifically,

4 Atthe July 10, 2003 hearing, Conrail posited that it is entitled to all of the benefits of the License
Agreement, but must bear none of the burdens. Conrail’s counsel balked at providing an explanation of Conrail’s
legal position, insisting that this question goes to the merits of AT& T’ s claims, which have no bearing on Conrail’s
motion to dismissrefer/stay the case. Conrail contends that the merits issues are properly before the STB, not this
Court. Seediscussion infra. Near the conclusion of the hearing, Conrail’ s counsel shed some light on its legal
argument: that this arrangement “was part of the delicate balance” constructed by the STB when it approved the
Transaction. N.T. 64:18-19.
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Conrail’ s motion seeks to place before the STB three questions, summarized accordingly:

. Whether Decision No. 89 preempts AT&T’'s claim that Conrail
breached the MFN by “disabling itself of the ability to perform its
obligations’ under the MFN after the Split Date;

. Whether Decision No. 89 preempts AT&T’s claims arising from
application of the MFN to FOC contracts entered into after the Split
Date by CSX/NY C and NS/PRR;

. Whether Decision No. 89 preempts AT&T’'s clam arising from

application of the MFN insofar as post Split-Date ownership and

operation of former Conrail right of way by CSX/NY C and NS/PRR

renders Conrail’s compliance with the MFN commercially impossible

or impracticable.
On the same day that it filed its motion to dismiss/refer/stay, February 25, 2003, Conrail filed a
petition with the STB seeking resolution of these issues.

In support of its motion, Conrail points to the STB’s exclusive jurisdiction over
matters that are central to the Transaction, and contends that the STB is the only forum that may
decidetheseissues. AT& T opposesthe motion, arguing that this case has nothing to do with federal
regulation of railroad mergers, but is merely acommercial contract dispute over money alone, and
thus does not fall within the STB’sjurisdiction.

A. Conrail’sMotion to Dismiss

Conrail movesto dismiss portions of AT& T's Complaint for lack of subject matter

jurisdiction under Fed. R. Civ. P. 12(b)(1). Motionsunder Rule 12(b)(1) may challengejurisdiction

based either ontheface of thecomplaint (i.e., a“facial attack”) or itsexistenceinfact (i.e., a“factual

attack”). See Mortensen v. First Fed. Sav. and Loan Ass n, 549 F.2d 884, 891 (3d Cir. 1997). A

factual attack occurswhen aparty disputesthe existence of certainjurisdictional factsalleged in the

complaint. Carpet Group Int’l v. Oriental Rug Imp. Ass'n, Inc., 227 F.3d 62, 69 (3d Cir. 2000).
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Such is not the case here. Rather, Conrail’s motion advances a facial attack, and argues that the
Complaint includes allegations not properly beforethe Court. When considering afacial attack, the
Court must accept as true all well-pleaded allegations in the complaint and draw all reasonable

inferences in favor of the plaintiff. Gould Elecs. Inc. v. United States, 220 F.3d 169, 176 (3d Cir.

2000).

Conrail argues that the Court lacks subject matter jurisdiction over claims arising
from the division of assets authorized by the STB. Under the Interstate Commerce Act (“ICA™), 49
U.S.C. 8§ 11321(a), the STB has “exclusive” authority to approve rail mergers and consolidations.
In addition, § 11321(a) exempts such transactions “from the antitrust laws and from al other law .
.. asnecessary . . . to carry out the transaction.”® Conrail contends that some of AT& T’ s contract
claims are preempted under this statutory provision.® Before it may reach this question, however,
the Court must confront the issue presented by Conrail’ s motion: does this Court have jurisdiction

to decide the preemption issue, or does jurisdiction over the issue rest exclusively with the STB?

® The statute provides, in pertinent part:

The authority of the Board under this subchapter is exclusive. A rail carrier or
corporation participatingin or resulting from atransaction approved by or exempted
by the Board under this subchapter may carry out the transaction, own and operate
property, and exercise control or franchises acquired through the transaction
without the approval of a State authority. A rail carrier, corporation, or person
participating in that approved or exempted transaction is exempt from the antitrust
laws and from all other law, including State and municipal law, as necessary to let
that rail carrier, corporation, or person carry out the transaction, hold, maintain, and
operate property, and exercise control or franchises acquired through the
transaction.

49 U.S.C. § 11321(a).

® Thereisno question that the § 11321(a) exemption “is broad enough to include laws that govern the
obligations imposed by contract.” Norfolk and Western Ry. Co. v. Am. Train Dispatchers' Assoc., 499 U.S. 117,

129 (1991). AT&T conceded this point at the hearing. N.T. 25:8-13.
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Conrail relies primarily on two decisions from the Courts of Appeals in support of
itsposition that the STB hasexclusivejurisdiction over disputesthat implicatethe Transaction.” The

firstistheNinth Circuit Court of Appeal’ sdecisionin Railway L abor Executives' Ass nv. Southern

Pacific Transportation Co., 7 F.3d 902 (9th Cir. 1993) (hereinafter “ Southern Pacific”). There, the

Interstate Commerce Commission (“1CC”), as the predecessor to the STB,? approved a merger of
severd rallroad companies. Thereafter, a dispute arose between the railroad and the union over
coordinating maintenance operations as part of its implementation of the merger. The railroads
sought to arbitrate the dispute under the procedures imposed by the ICC in connection with the
merger. Certain railroad unions representing employees of the railroads sought a declaration in
federal court that they were not required to arbitrate under those procedures, but rather were entitled
to arbitrate under procedures prescribed by the Railway Labor Act (“RLA™), 45 U.S.C. 8§88 151 €t.

seq.’ Therailroads argued that they were exempt from the requirements of the RLA pursuant to the

" In addition to citi ng federal appellate cases, both parties argue about the significance of the STB’s
decision in Consolidation Coal Sales Co. v. Consolidated Rail Corp., Fin. D. No. 34169, 2002 STB LEXIS 317
(May 24, 2002) (hereinafter “CCSC”). There, Chief Judge Giles, with the mutual consent of the parties, referred to
the STB a contract counterclaim arising out of a dispute over Conrail’s obligations under two contracts Conrail had
entered in 1991 and 1992. Conrail asserted that it was no longer able to perform certain obligations under the
contracts as aresult of Decision No. 89, and therefore that the contracts were preempted. The STB agreed. Seeid.
at *11. However, the STB did not address the question presented here: whether a federal district court has
jurisdiction to entertain such aclaim. Furthermore, that the parties consented to referral to the STB, and that Chief
Judge Giles ordered such referral, says nothing about the jurisdictional question.

8 The ICC Termination Act of 1995 abolished the I nterstate Commerce Commission and transferred its
remaining functions to the STB. In addition, it resulted in the renumbering of various provisions of the Interstate
Commerce Act. See Union R.R. Co. v. United Steelworkers of Am., 242 F.3d 458, 460 n.1 (3d Cir. 2001)
(hereinafter “ Steelworkers”).

® When the STB approves arailroad transaction, it is required to impose conditions for the protection of
existing and future employees from the adverse effects of the transaction. See 49 U.S.C. § 11326 (affected
employees are entitled to “afair arrangement”). In order to comply with this directive, a standard set of protective
conditions, known as the New Y ork Dock conditions, were first announced in New Y ork Dock Railway - - Control -
- Brooklyn Eastern Dist. Terminal, 360 I.C.C. 60, 84-90, aff’d sub nom. New Y ork Dock Ry. v. United States, 609
F.2d 83 (2d Cir. 1979). These conditions provide, among other things, that in the course of negotiations between a
railroad and its employees over how to implement an operational change approved by the STB, either party may
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exemptionin 8 11341 (now § 11321), and moved to dismiss for lack of subject matter jurisdiction.
The district court granted the motion, concluding that the ICC had exclusive authority over the
matter. See Southern Pac., 7 F.3d at 903-05.

TheNinth Circuit affirmed, and held that the question of whether § 11341 preempted
the unions' claims under the RLA must be raised before the ICC (now the STB). 1d. at 905-909.

The court first looked to Norfolk and Western Railway Co. v. American Train Dispatchers Ass n,

499 U.S. 117, 129 (1991) (hereinafter “Dispatchers’) in order to discern the Supreme Court’s
“overal conception of the statutory scheme,” which it found “ determinative of thiscase.” Southern
Pac. 7 F.3d at 906. In Dispatchers, the Supreme Court held that § 11341 may exempt a party, “as
necessary to carry out a transaction approved by the [ICC],” from its lega obligations under an
existing collective bargaining agreement, and under the RLA. 499 U.S. at 128-134. However,
Dispatchers did not resolve which forum - - the ICC or afederal district court - - hasjurisdiction to
adjudicate the applicability of the § 11341 (now § 11321) exemption.

Looking to Dispatchers and the ICA, the Ninth Circuit reasoned that (1) because the
ICA grantsto the ICC the exclusive authority to examine, condition and approve proposed railroad
mergers, and (2) because Dispatchers makes clear that the ICC has the power to exempt parties to
such mergers from any provisions of the RLA by approving that merger, it follows “that where a
railroad which has been aparty to an ICC-approved merger claimsthat certain proposed actions are
incident to that merger and exempt from RLA procedures under section 11341(a), the ICC has

exclusive authority to resolve a challenge to these claims.” Southern Pac., 7 F.3d at 906. Turning

unilaterally take a dispute to arbitration for a final, binding determination. See Steelworkers, 242 F.3d at 460;
Southern Pac., 7 F.3d at 903-04. By contrast, the RLA provides that changes to collective bargaining agreements
may be arbitrated only with the mutual consent of both parties. Seeid. at 904 (citing 45 U.S.C. § 157).

-9



to the case before it, the Ninth Circuit concluded:

[B]ecause the ICC had exclusive authority to approve the . . . merger and
thereby exempt the Railroads from any procedural or substantive law which
might otherwise impede that merger, it should have exclusive authority to
clarify the scope of its own approva and the corresponding breadth of the
section 11341(a) exemption.

Id. The Southern Pacific court found its conclusion was consistent with the objectives that inform

the exemption, which is to “promote ‘economy and efficiency in interstate transportation by
[removing] the burdens of excessiveexpenditure.”” 1d. (quoting Dispatchers, 499 U.S. at 132). The
court recognized that permitting parties to litigate “the scope of an approved merger and the
corresponding breadth of the section 11341(a) [exemption] . . . would invite a barrage of collateral
challengesto the ICC’ sauthority.” Id. This, the court concluded, would likely “frustrate and delay
theadministration of mergersin away that section 11341(a) wasclearly meant toavoid.” Id. at 906-
07; seedsoid. at 906 (“Theresolution processfor mgor disputes under the RLA would so delay the
proposed transfer of operationsthat any efficienciesthe carriers sought would bedefeated.”) (quoting

Dispatchers, 499 U.S. at 133). Asto the partiesbeforeit, the Southern Pacific court concluded that

permitting the unionsto pursuetheir casein federal court “may serve to circumvent or frustrate the
procedures which have been put in place to efficiently resolve labor disputes which arise in
connection - - or alegedly in connection - - with arailroad merger.” 1d. at 907.

Thesecond caseprimarily relied uponistheThird Circuit Court of Appeal’ sdecision

in Union Railroad Co. v. United Steelworkers of America, 242 F.3d 458 (3d Cir. 2001) (hereinafter

“Steelworkers’). Steelworkers and Southern Pacific arose under very similar circumstances, and,

perhaps not surprisingly, reached the same result. The Third Circuit in Steelworkers addressed

“whether a federal district court has subject matter jurisdiction to adjudicate challenges to a
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collective bargaining agreement, made in connection with arail merger authorized by the [STB].”
The case arosefollowing aconsolidation of rail carriersand other companies. Thereafter, the newly
merged railroad sought to consolidate certain clerical work. When negotiations with unionized

employees falled, as was the case in Southern Pacific, the unions in Steelworkers claimed that the

ensuing dispute over the proposed coordination of clerical workers had to be resolved under RLA

procedures, not under the New Y ork Dock procedures, and sought declaratory and injunctive relief

tothat effect infedera district court. Thedistrict court dismissed theclaim for lack of subject matter
jurisdiction. Seeid. at 460-62.
TheThird Circuit affirmed, and agreed with therailroad that “the STB hasexclusive

jurisdiction to consider disputes concerning changes to labor agreements which are necessary to

implement an STB-authorized consolidation.” 1d. at 463. Like the Southern Pacific court, the
Steelworkers court noted that the “amost interminable process’ associated with RLA negotiations
was inconsistent with the ICA’ s goal s of efficiency and economy in interstate transportation. 1d. at
463-65 (citation omitted). It then reviewed two opinionsthat had addressed the samejurisdictiona

issue: Southern Pacific, aswell as an anal ogous decision by the Fourth Circuit Court of Appealsin

Norfolk & Western Railway v. Brotherhood of Railroad Signalmen, 164 F.3d 847, 855 (4th Cir.

1998) (hereinafter “ Signalmen”).

After rgectingtheunions’ argument that thelanguage and structure of the | CA makes
the § 11321 exemption inapplicable to the merger at hand (an issue not presented in this case), the
court emphasized that in the event of a railroad merger “the ICA puts within the exclusive
jurisdiction of the STB . . . the relationship between the railroad and its employees,” and mandates

that affected employees be protected by a“fair arrangement.” Steelworkers, 242 F.3d at 466 (citing

-11-



49 U.S.C. 8811324, 11326). “All thisdemonstrates. . . that ‘to the extent that a transaction subject
tothe STB’ sapproval impactscollective bargaining agreementsor therel ationship betweenrailroads
and their employees, the STB hasexclusivejurisdictioninthefirst instanceto consider theissues.””
Id. at 467 (quoting Signalmen, 164 F.3d at 855).

The unions urged the Third Circuit to follow the narrower approach adopted by the

Seventh Circuit Court of Appeasin Harrisv. Union Pacific Railroad, 141 F.3d 740 (7th Cir. 1998)

(holding federal district court may resolve civil rights claims against merged railroad because such
clams could not have effect of blocking the transaction), but the court found that case
distinguishable. Seediscussioninfra. Finaly, the Steelworkers court concluded:

[T]helCA - -initslanguage and overall statutory design - - reflects Congress's
commitment to a national transportation policy that favors the consolidation
of railroads. And Congress has decided that such apolicy is best pursued by
freeing rail consolidations from the burdensome delays and expenditures
associated with RLA procedures. Thus, the ICA and RLA are not
complementary and co-equal statutory schemes, asthe [union] proposes. The
RLA must yield to the ICA when it impedes the implementation of a STB-
approved consolidation. Moreover, the STB has the exclusive jurisdiction to
adjudicate challenges to such an implementation.

242 F.3d at 468.

AT&T counters by distinguishing Southern Pacific and Steelworkers as cases

involving Congress's specia grant of jurisdiction to the STB to protect the interests of railroad
employees, and itslimited authority to protect empl oyees affected by aproposed merger transaction.
In addition, it relies heavily on the Seventh Circuit Court of Appeals’ decision in Harris, 141 F.3d

740, and argues that Harris more resembl es the instant matter.*

10 AT&T also relies on City of Palestine, Texasv. ICC, 599 F.2d 408 (5th Cir. 1977), but the Eleventh
Circuit, following the Fifth Circuit split, expressly concluded that Palestine was not relevant to whether a district
court has subject matter jurisdiction to entertain a preemption claim. See Bhd. Ry. Carmen v. CSX Transp., Inc.,

-12-



There, the court considered whether a district court may consider claims brought by
two employees against a newly merged railroad, or whether the ICC had exclusive jurisdiction to

resolvethe clams. Likeit did in Southern Pacific and Steelworkers, the ICC gave its assent to the

merger subject to the standard New Y ork Dock conditions. However, the ICC also permitted |abor

and management to negotiate an alternative set of conditionsto protect employee interests affected
by the merger. The parties reached such an agreement, which provided that up to 300 clerical
employees could elect separation benefits in lieu of involuntary transfers or layoffs that would
accompany implementation of the merger. Significantly, only employees at work when the
agreement was announced wereeligible, and employeeson leave had to return to work within twenty
daysin order to be éligible. See Harris, 141 F.3d at 741-42.

Two employees were on maternity leave at the time the agreement was announced,
and they did not return to work within twenty days. Their applications for separation benefits were
denied and they brought suit, alleging, inter alia, sex discrimination under the federal Pregnancy
Discrimination Act. Thedistrict court concluded that the ICC’ s approval of the merger foreclosed
the plaintiffs’ claims unless the STB (as successor to the ICC) authorized the litigation. Seeid. at
742.

The Seventh Circuit reversed. While it agreed that the civil rights laws are
encompassed by 8 11321(a)’'s exemption from “all other law,” it regjected the Ninth Circuit’'s

approach, as outlined in Southern Pacific, that only the ICC may determine which other lawsit is

“necessary” to set aside. Seeid. at 743. It noted that in approving the merger at issuein Harris, the

855 F.2d 745, 749 (11th Cir. 1988) (“the subject matter jurisdiction of the district court was not at issue [in
Palestine], so we do not find [Palestine] to be dispositive of the issue presently before us’). The Court agrees with
the Eleventh Circuit’s assessment of Palestine.
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ICC “did not say ‘boo’” about the necessity of displacing civil rightslawsin order to effectuate the

merger, nor did the ICC in permitting an alternative to the New Y ork Dock conditions “invite or

authorize the partiesto violate any laws.” 1d. The court opined that if, in the course of approving
the merger, the ICC “implies (but does not quite say)” that some other law must of necessity yield,
“then perhaps a court should refer the subject to the agency under the doctrine of primary
jurisdiction.” 1d. Where that does not happen, the court concluded, a federal district court has
jurisdiction to decide which other laws it is “necessary” to displace. Id. at 743 (citing Burlington

N. R.R. v. United Transp. Union, 862 F.2d 1266, 1277-81 (7th Cir. 1988)).

Turning to the facts beforeit, the Harris court concluded that it was not “ necessary”

to set aside the civil rightslawsin order to let the railroad carry out the transaction, and necessity
being the linchpin of the exemption, held that the plaintiffs’ claimswere not preempted. Id. at 743-
44 (“None of thecivil rightslaws puts any obstaclein the way of Union Pacific’s acquisition of the
Chicago & North Western.”). It then made the following observation about the scope of the STB’s
jurisdiction:

On therailroad’ s understanding of § 11341(a), the Board isforever in charge
of al legal disputes related to a merger. Istherailroad liable to a brakeman
injured by failure of a coupler on a car that came from the acquired
corporation? Does an easement on any of the carrier’ s rights of way survive
the merger? Arethe employees entitled to a Christmas bonus under the labor
agreement? Some of these issues are resolved by arbitration or bargaining,
others under state property law or the Safety Appliance Act. . .. But if the
Union Pacific were right, everything would be up for grabs. Who can tell
which of theselawsthe Commission might havethought incompatiblewiththe
merger?

Id. at 744. Finally, the court concluded that if the STB approves a merger without directly or by

necessary implication using its power to supersede other laws, “courts should continue to resolve
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disputes under generally applicable rules of law.” 1d.

AT&T contends that Harrisillustrates the limits of the STB’ sjurisdiction, and asks
the Court to apply the same limited view to this case. Here, it argues, the STB did not say “boo”
about AT& T’ sLicense Agreement when it approved the Transaction. Thus, it contends, the Court
iswell withinitsjurisdictionto addresswhether the STB’ sauthorization, asoutlinedin Decision No.
89, preempts AT& T’ s contract claims.

On the basis of Southern Pacific and Steelworkers, Conrail argues that some of

AT& T sclamsfall withinthe STB’ sexclusivejurisdiction becausethey ask this Court to “ consider
matters that go to the heart of the STB’s approval and supervision of the CSX/NS/Conrail
Transaction - - and if allowed, that could greatly frustrate the goals of that Transaction.” Def.
Motion at 10. In doing so, Conrail engagesin clear hyperbole regarding a rather close question.
First, it isnot at all apparent that AT& T’ s claims go to the “heart” of the STB’s

approval and supervision of the Transaction in the sameway that the unions’ claimsdidin Southern

Pacific or Steelworkers. As those cases emphasize, the “heart” of any STB approva of a
consolidation is promoting “economy and efficiency in interstate transportation by the removal of

the burdens of excessive expenditure.” Dispatchers, 499 U.S. at 132 (quoting Texas v. United

States, 292 U.S. 522, 534-35 (1934)). The cases cited by Conrail - - Southern Pacific and
Steelworkers - - set out convincingly that when a union challenges the manner in which an STB-
authorized transaction is actually carried out, such a challenge implicates the STB decision itself,
and thus places the dispute within thejurisdiction of the STB. In other words, whereaparty’ sclam
seeks to affect the actual implementation of the transaction, such a claim goes to the heart of the

STB'’s authority to condition and approve the transaction.
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Conrail’ seffortsto anal ogi ze Southern Pacific and Steelworkersto theinstant matter

are ultimately unpersuasive. Infact, AT&T isnot directly challenging any STB-approved action
taken by Conrail. In Conral’s view, AT&T’s breach of contract clam is an attack on the
Transaction itself. That might be the case were AT& T claming that Conrail’ stransfer of itsright
of way to PRR and NY C in and of itself givesrise directly to liability, but suchis not the case here.
Rather, AT&T is chalenging the manner in which Conrail has alegedly cloaked itself in Decision
No. 89, and used the decision as an excuse for its conduct, i.e., refusing to honor its contractual
obligations under the MFN. In other words, Conrail paints itself as a victim of STB-imposed
circumstance, left with no choice but to continue to accept AT& T’ s license fees, while remaining
unableto honor its obligations under the MFN. Taken inthislight, it isnot surprising that AT& T
objects to Conrail’ s conduct as an illega effort to run with the hare and hunt with the hounds.

Nor do the policy concernsat issuein Southern Pacific and Steelworkersariseinthis

case. Unlike the plaintiffs claims in those cases, where the jurisdictional analysis turned so
distinctly on the likely threat of “interference with the [STB’s] ability to efficiently facilitate
mergers,” Southern Pac., 7 F.3d at 906, AT& T’ s clams do not present the same potential threat,

either in kind or degree. The plaintiffs in Southern Pacific and Steelworkers sought to avoid the

procedures developed by the STB itself in carrying out its statutory mandate to protect affected

employees - the New Y ork Dock conditions - in favor of the RLA procedures, which were widely

known to produce results in tension with the goals of the ICA as described by the Supreme Court
in Dispatchers. 499 U.S. at 132 (ICA was “designed to promote ‘economy and efficiency in
interstate transportation by the removal of the burdens of excessive expenditure’”); id. at 133 (“The

resolution process for major disputes under the RLA would so delay the proposed transfer of
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operationsthat any efficienciesthe carriers sought would be defeated.”) (citationsomitted). Asthe
Ninth Circuit recognized, this particular dispute between unions and merged railroads would arise
“[@]slong asthe § [11321(a)] exemption exists.” Southern Pac., 7 F.3d at 906. The court reasoned
that alowing such inevitable controversy to proceed through the federa courts would open the
floodgates to “abarrage of collateral challengesto the [STB’ 5] authority which would be likely to
frustrate and delay the administration of mergersin away that section[11321(a)] was clearly meant
to avoid.” 1d. at 906-07. No such similar concerns arise here. As such, Conrail has failed to
persuadethe Court that theissues presented by itscontractual disputewithAT& T so clearly threaten
the Transaction or the STB’s ability to effectively manage similar transactions that it is within the
STB’sexclusive jurisdiction to resolve.

Under Southern Pacific and Steelworkers, it is clear that the Court’ s decision on the

jurisdictional issue must turn at least in part on the degree to which AT&T's claims actually
challenge the implementation of the STB-approved Transaction. If they do, then the STB must
address the question of whether Decision No. 89 preempts such claimsin the first instance.**

Anexamination of the Complaint revealsthat AT& T isperhapsoverstating the matter
when it arguesthat this case has“nothing to do with federal regulation of railroads or transportation
issues.” AT& T sOpp. at 1. Specifically, AT&T alegesthat Conrail has breached its express and
implied duties under the License Agreement by:

C. transferring portions of the MFN [right of way] to its wholly-owned
subsidiaries (NY C and Pennsylvania Lines) and then disclaiming any

™ The Court declines to follow the analysis utilized by the Seventh Circuit in Harris, 141 F.3d 740. The
Third Circuit’s opinion in Steelworkers suggests this is the appropriate course. See 242 F.3d at 466-68 (following
the broader approach utilized in Southern Pacific, 7 F.3d 902, and Signalmen, 164 F.3d 847, and finding Harris

distinguishable).
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responsibility for subsequent agreements providing for the use of the
MFEN [right of way] that may violate the MFN Covenant;

d. transferring portions of the MFN [right of way] to its wholly-owned
subsidiaries(NY C and PennsylvaniaLines) and then divesting itself of
the ability to perform its obligations under the MFN Covenant;
Complaint 1 39(c)-(d).”> These allegations on their face do not directly implicate the Transaction,
nor do they purport to create any direct obstacle to the implementation of the Transaction. AT&T
is not alleging that because Conrail transferred portions of it right of way, it isliable to AT&T.
Rather, AT&T alleges that Conrail is using the transfers as an excuse to breach the MFN. As
counsel for AT&T pointed out at the hearing, it doesnot seek to undo the Transaction; the only relief
it seeks is a reduction in fees as mandated by the MFN. N.T. 63:6-64:3. Therefore, while the
Transaction plays some role in AT&T’s claim, the degree to which AT&T is chalenging the
Transaction itself, or the STB’s administration of the merger, is de minimis.®® Accordingly, the

Court concludesthat it may exercise subject matter jurisdictionover AT& T’ sclaims, and themotion

to dismissis denied.

12 See dso Complaint 1 4:

Conrail aso has breached the MFN Covenant, and repudiated the License
Agreement, by transferring to its wholly-owned subsidiaries itsinterest in some or
all of theright of way that is subject to AT& T’ s license and then disclaiming any
further obligation to AT&T with respect to the transferred right of way and
disabling itself of the ability to perform its obligations under the MFN Covenant.

3 At the heari ng on Defendant’s Motion, AT& T explained its intended meaning in drafting its allegations.
The Court read from paragraph 39(d) of the Complaint, and asked counsel for AT&T, “You don't really mean that,
doyou?’ Counsel responded, “No. But it's an alternative pleading, if the Court please. What we're saying - - and
perhapsit isn't artfully said there - - what we're saying is we think Conrail can perform, we think they ought to
perform.” N.T.55:9-18. The Court must draw all reasonable inferencesin favor of AT& T, and in doings so finds
thisto be afair reading of the Complaint. See Gould Elecs., 220 F.3d at 176 (when ruling on afacial attack to
court’ s subject matter jurisdiction, “court must only consider the allegations of the complaint . . . in the light most
favorable to the plaintiff”). As explained above, the Court is satisfied that AT&T is not challenging any Conrail
actions specifically authorized or ordered by the STB.
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B. Motion to Refer Certain Issuesto the STB
Conrail movesthe Court, pursuant to 28 U.S.C. § 1336(b) and thedoctrine of primary
jurisdiction, to refer certain issues to the STB for resolution. Under the doctrine of primary
jurisdiction, acourt should refer amatter to an administrative agency for resolution “if it appearsthat
the matter involves technical or policy considerations which are beyond the court’s ordinary

competence and within the agency’ s particular field of expertise.” MCI Communications Corp. V.

Am. Tel. & Td. Co., 496 F.2d 214, 220 (3d Cir. 1974); see also Puerto Rico Mar. Shipping Auth.

v. Valley Freight Sys., Inc., 856 F.2d 546, 549 (3d Cir. 1988) (“[ T]herational e of thedoctrineisthat

the subject matter falls so squarely within the agency’ sdomain that acourt should permit the agency
to initially resolve the question presented.”).

The doctrine serves to “avoid conflict between the courts and an administrative
agency arising from either the court’s lack of expertise with the subject matter of the agency’s
regulation or from contradictory rulings by the agency and the court.” 1d. The Third Circuit has
cautioned, however, that courts “should not be too hasty in referring a matter to an agency . . .
whenever a controversy remotely involves some issue falling arguably within the domain of the

agency’s ‘expertise’” MCI Tel. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1104 (3d Cir. 1995)

(quoting Elkin v. Bell Tel. Co. of Pa., 491 Pa. 123 (1980)). Rather, referral is appropriate only

“where the subject matter is within an agency’s jurisdiction and where it is a complex matter
requiring special competence, with which the judge or jury would not or could not be familiar.” Id.
Once an issue is referred to an agency under the doctrine of primary jurisdiction, “that agency’s

determination is binding upon the court and the parties.. . . and is not subject to collateral attack in

the pending court proceeding.” Id. at 1103. Seegenerally Tassy v. Brunswick Hosp. Ctr., Inc., 296
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F.3d 65, 67-68 (2d Cir. 2002) (discussing evolution of primary jurisdiction doctrine).
“No fixed formulaexists for applying the doctrine of primary jurisdiction.” United

States v. Western Pac. R.R. Co., 352 U.S. 59, 64 (1956). The Supreme Court has emphasized,

however, that the doctrine comes into play when “the reasons for the existence of the doctrine are
present” and when “the purposes its serves will be aided by its application in the particular
litigation.” Id. In determining whether the doctrine applies, courts have consistently looked to the

twin purposes articulated by the Supreme Court in Western Pacific: (1) “the desirable uniformity

which would obtain if initially a specialized agency passed on certain types of administrative
guestions”; and (2) “the expert and specialized knowledge of the agenciesinvolved.” 1d. See, e.q.,

Chabner v. United of Omaha Life Ins. Co., 225 F.3d 1042, 1051 (9th Cir. 2000); Pejepscot Indus.

Park, Inc. v. Maine Centr. R.R. Co., 215 F.3d 195, 205 (1st Cir. 2000); United Statesv. Any and All

Radio Station Transmission Equip., 204 F.3d 658, 664 (6th Cir. 2000); Williams Pipe Line Co. v.

Empire Gas Corp., 76 F.3d 1491, 1496 (10th Cir. 1996).

Conrail argues that referral to the STB of the issues presented here is warranted in
order to promote uniformity and consistency in theinterpretation of Decision No. 89. Moreover, it
argues, the STB has specia expertise in determining the scope and effect of its decisions, and thus
should be aff orded an opportunity to decidewhether Decision No. 89 preemptsAT& T’ sclaims. Cf.

Pennsylvania v. Surface Transp. Bd., 290 F.3d 522, 530 (3d Cir. 2002) (“Where the Board is

interpreting and applying conditionsit has promulgated pursuant to its statutory authority, itsaction

isaccorded the highest deference.”); Nat’'| Motor Freight Traffic Ass nv. ICC, 590 F.2d 1180, 1184

(D.C. Cir. 1978) (“We accord particular deference when, as here, the subject of review is the

agency’ sinterpretation or clarification of its own order.”).
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AT&T respondsthat the Court should not refer this caseto the STB because none of
its claims require construction of Decision No. 89, and none of its claims require application of the
STB’sexpertise. Rather, it argues, thisisasimple contract dispute over how much money AT& T
isrequired to pay Conrail under the License Agreement.

The Court will grant Conrail’ s motion to refer the caseto the STB. First, as set forth
in Part A supraand in the statute itself, the issue of whether the § 11321(a) exemption appliesto an

STB-authorized transaction iswithin the agency’ sjurisdiction. In addition, asthe Southern Pacific

court recognized, when the STB hasthe authority to approve amerger inthefirst place, it should be
permitted to “clarify the scope of its own approval and the corresponding breadth of the section
[11321] exemption.” 7 F.3d at 906.

Second, the STB possesses the expertise necessary to resolvetheinstant dispute. As
Conrail notes, the STB has studied the Transaction; entertained public comment, hearings, and
arguments on the Transaction; and memorialized its approval in alengthy, detailed document.** As
the Supreme Court has noted, when theissue presented requires adetermination “reached ordinarily
upon voluminousand conflicting evidence, for the adequate appreci ation of which acquai ntancewith
many intricate facts of transportation is indispensable, and such acquaintance is commonly found
only in abody of experts,” then the issue must go first to those experts. Western Pac., 352 U.S. at
66. Here, those expertsresideinthe STB. Given its prior investment of resources and intellectual
capital in the Transaction, there can be little question that the STB possesses special expertise on

whether certain issues would implicate Decision No. 89. The question of whether AT& T’ sclaims

14 The Lexis version of Decision No. 89 consists of approximately 100 pages of single-spaced, twelve-point
text. See 1998 STB LEXIS 243.
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are exempted under 8 11321 begs this kind of special competence. Thus, the Court will call upon
the STB’s expertise to determine if AT&T’s claims will, as Conrail’s counsel put, disrupt the
“delicate balance” inherent in Decision No. 89. N.T. 64:19.

Finally, referral is appropriate in order to avoid the danger of inconsistent rulings.
As noted above, Conrail filed a petition with the STB on February 25, 2003 seeking a declaratory
order regarding the preemptive effect of Decision No. 89. Thus, referral to the STB will enable that
agency to adjudicate an issuewithin its special competence, and will removetherisk of inconsistent
rulings from the STB and this Court. The motion to refer is granted.

C. Motion to Stay

Conrail moves the Court for a stay of this entire action pending resolution of its
petition beforethe STB. It arguesthat astay will prevent duplicative discovery and conservejudicial
resources. AT&T opposes a stay, arguing that the STB proceeding is unlikely to involve any
discovery. It contendsthat in the event discovery becomes necessary beforethe STB, it suggeststhat
Conrail could renew its stay request. Lastly, it argues that because Conrail seeks to refer only a
portion of AT& T’ s claims to the STB, the balance of the action should proceed in this Court.

The Court discussed the issue of a stay at length in a conference with counsel, and
resolution of this aspect of the case needs no elaborate explanation here. The Court will stay a
portion of this case pending resolution of those issues referred to the STB.

An appropriate Order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AT&T COMMUNICATIONS, INC.,
Plaintiff

V. : CIVIL ACTION
: NO. 03-147
CONSOLIDATED RAIL
CORPORATION,
Defendant

ORDER

AND NOW, this 29th day of September, 2003, the Court hereby enters the following
rulings:
I.  Upon consideration of Defendant’s Partial Motion to Dismiss for Lack of Subject Matter
Jurisdiction, or, in the Alternative, for Partial Referral to the Surface Transportation Board,
and for a Stay Pending Resolution by the Surface Transportation Board [Doc. # 5],
Plaintiff’s Opposition thereto [Doc. # 14], Defendant’ s Reply [Doc. # 16], after aJuly 10,
2003 hearing on the record [Doc. # 28], and for the reasons set forth in the attached
Memorandum Opinion, it is hereby ORDERED that Defendant’s Motion is GRANTED
IN PART and DENIED IN PART. Itisspecifically ORDERED that:
A. Defendant’s Partial Motion to Dismissis DENIED,;
B. Defendant’s Motion for Partial Referral is GRANTED;
C. Defendant’s Motion to Stay is GRANTED IN PART and DENIED IN PART.
Itisfurther ORDERED that:

I The parties are hereby granted leave to conduct discovery regarding all



issues arising out of contracts entered between January 1984 and June
1999;

i. All discovery relating to contracts entered between June 1999 and the
present is hereby STAY ED pending further Court Order, except to the
extent such discovery is requested by the Surface Transportation Board in
aid of its determination of the preemption issue.

It isfurther ORDERED that the Court hereby REFERS to the Surface Transportation

Board the following specific questions:

A.

Whether the Surface Transportation Board's (*STB”) Decision approving the
CSX/NS/Conrail Transaction (“Decison No. 89") preempts any claim that
Conrail breached the MFN clause in the FOC License Agreement by “disabling
itself of the ability to perform its obligations’ under the MFN clause after the
“Split Date” of June 1, 1999.

Whether Decision No. 89 preempts any claim against Conrail arising from the
application of the MFN clause in the FOC License Agreement to fiber optic
contracts separately entered into by CSX/NY C and NS/PRR, including any
subsidiaries of those entities, regarding former Conrail lines after the Split Date.

Whether Decision No. 89 preempts any claim against Conrail arising from the
application of the MFN clause in the FOC License Agreement insofar as the
ownership and operation of former Conrail right of way by CSX/NY C and
NS/PRR after the Split Date renders Conrail’ s compliance with that clause
commercialy impossible or impracticable.

The STB shall advise the Court of its answer to these questions within ninety (90) days of

the date of this Order, or within such longer time period as the Court may allow upon

application of the STB. Plaintiff and Defendant are hereby ORDERED to make all

reasonable efforts to assist the STB in resolving these questions as expeditiously as

possible.

Upon consideration of Defendant’s Motion for a Protective Order [Doc. # 20], Plaintiff’s

Memorandum in Opposition thereto [Doc. # 26], and Defendant’s Reply [Doc. # 35], itis



hereby ORDERED that Defendant’s Motion is DENIED.

Itisso ORDERED.

BY THE COURT:

CYNTHIA M. RUFE, J.



