IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LAVERNE M. HAY, )
DAVID COPLING and ) Civil Action
DUSTIN QUEENAN, ) No. 2001-CV-1030
)
V. )
)
GMAC MORTGAGE CORPORATION )

APPEARANCES:
MARC H. PACHTMAN, ESQUIRE
On behalf of Plaintiffs

MICHAEL L. BANKS, ESQUIRE
SARAH E. BOUCHARD, ESQUIRE
PAUL C. EVANS, ESQUIRE

On behalf of Defendant

* * *

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendant’s Mdtion
for Summary Judgnent of Clains of Plaintiff Laverne M Hay fil ed
June 19, 2002, which notion is unopposed.! For the reasons set

forth bel ow, we grant defendant’s notion for sunmary judgnent

! This matter was originally assigned to our former colleague
District Judge Jay C. Waldman. By Order dated September 9, 2002, Judge
Waldman granted plaintiffs a final extension of time until October 18, 2002 to
respond to defendant’s notion for summary judgrment. As of the date of this
Menor andum and acconpanyi ng Order, plaintiff Laverne M Hay has not filed a
response to defendant’s notion for summary judgnent. Accordingly, we consider
defendant’s notion for summary judgnent in conjunction with Federal Rule of
Cvil Procedure 56 which pernits the grant of summary judgnent only where
there are no genuine issues for trial and judgnent as a matter of lawis
appropri ate.



regarding plaintiff Laverne M. Hay and dismiss Counts | and Il of

the Amended and Restated Complaint filed June 11, 2001.

Complaint

Plaintiff Laverne M. Hay has asserted claims for racial
discrimination under Title VII of the Civil Rights Act of 1964
and 1991 2 and the Pennsylvania Human Relations Act ("PHRA") 3
against defendant (Counts | and II). 4 The claims asserted by
plaintiff ° include disparate treatment, retaliation for
complaining about racial discrimination, and constructive
discharge. °©

Facts

Based upon the pleadings, record papers, depositions,

affidavits, defendant’s notion and brief and the exhibits

subm tted by defendant, as uncontroverted, or otherw se taken in

2 42 U.S.C. §§ 2000(e) to 2000(e)-17; 42 U.S.C. § 1981.

3 Act of October 27, 1955, P.L. 744, No. 222, 8§ 1-13, as anended,
43 P.S. 88 951-963.

4 The Conpl ai nt contains five counts. Plaintiff Laverne M Hay

("Hay") brings two charges agai nst defendant (Counts | and I1), plaintiff
David Copling ("Copling") brings one count agai nst defendant (Count I111), and
plaintiff Dustin Queenan ("Queenan") brings two counts agai nst defendant
(Counts 1V and V).

5 Thr oughout this Opinion, all references to “plaintiff” in the
singular refer to plaintiff Laverne M Hay.

6 On June 20, 2000 plaintiff cross-filed an adm nistrative conpl ai nt
al l eging race discrimnation, a hostile work environnent and constructive
di scharge with the Equal Enpl oynent Cpportunity Conmm ssion (docketed at
170A01426) and the Pennsyl vani a Human Rel ati ons Comm ssi on (docketed at
L07416). Each agency denied plaintiff’'s clainm and she received a right to
sue letter on Decenber 5, 2000.



the light most favorable to the plaintiff, the pertinent facts
are as follow.

Plaintiff Laverne M. Hay began working at defendant
GMAC Mortgage Corporation ("GMACMC") on January 28, 1998 in the
company’s consumer loan department. One of her functions was to
evaluate productivity in the Collection Department by creating
statistical reports showing the productivity of individual
collectors. On May 11, 1998 plaintiff became an administrative
assistant.

On July 30, 1999 plaintiff was transferred into another
department and became a Document Customer Service Specialist.
She held that position until defendant promoted her to the
position of Training Specialist in February 1999.

As a Training Specialist, plaintiff designed and
presented training courses about defendant’s customer service
products and computer system applications to employees in
defendant’s Client Branded Solutions Group ("CBSG"). She worked
closely with managers and the Human Resources Department to
ensure that the training aligned with defendant’s needs.

Plaintiff attended several training seminars funded by the

defendant. Plaintiff received positive performance evaluations

from defendant. She was never given any written warnings, nor

were any formal disciplinary actions ever taken against

In Spring 1999 GMACMC considered creating a Training

her.



Manager position within CBSG. Plaintiff became concerned when
she learned that a candidate for the position had been
interviewed, although an opening for the new position was never
advertised within the company. This position was never created,
but plaintiff was concerned because defendant never formally
advised her that defendant contemplated creating such a position.

Plaintiff met with Anthony Renzi, Senior Vice President
of CBSG, to discuss her concerns. Mr. Renzi told her he would
look into the situation and that if the position were to be
created, she "would definitely be the choice." 7 Because of cost
concerns, defendant never created the position. Despite
M. Renzi’s assurances, plaintiff becanme suspicious because she
believed he |ied about his know edge of this new position.

In Fall 1999 M. Renzi decided to revise the CBSG
training programfor which plaintiff was responsible. He wanted
to create a conplete, integrated training curriculumthat would
be required of all CBSG associates. |t required training
t hr oughout enpl oynent and testing enpl oyees afterward to guage
t hei r under st andi ng.

To i nplenent his proposed curriculum M. Renzi
assigned plaintiff to work with Julie Frank, the CBSG Human

Resour ces Coor di nat or . M. Renzi renmmined involved in the

! Plaintiff ended up writing a college paper about her interactions

with Mr. Renzi in which she lauded her positive experience. She shared the
paper with Susan Fratoni, Vice President of Voice of the Associate and Voice
of Customer Service, defendant’s internal grievance programs.
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project and frequently complimented the pair on their work

product. Both employees were instructed to report directly to

him but primarily by electronic mail (“e-mail”). Plaintiff was
directed to focus on the technical aspects of the training, while
M ss Frank worked on the human resource aspects.

On Cctober 19, 1999 plaintiff asked M. Renzi in an e-
mai | whet her she should nove forward with New Hiring Training
Cl asses. He responded by telling her to cancel the classes and
to focus on the new training curriculum project.

On Cctober 25, 1999 plaintiff told one of her nmanagers,
Joan Duxbury, Vice President of Custonmer Care Projects, that
plaintiff |acked direction and was confused about her job
responsibilities. Plaintiff also stated that she was frustrated
because M. Renzi did not respond to her e-mails or her request
to attend a training semnar in Toronto. M ss Duxbury schedul ed
a neeting for Cctober 28, 1999, between M. Renzi and the
plaintiff to address the issue.

A day after approaching Mss Duxbury and before her
neeting, plaintiff went to the Voice of the Associate ("VQA")
program an internal grievance programthrough which enpl oyees
can | odge formal grievances. Plaintiff spoke with Lidia Downie,
a VOA representative, about her unhappiness with the
restructuring of the training programand her concerns about

working with M ss Franks.



Plaintiff complained that Mr. Renzi sent Miss Frank
copies of the e-mail which he sent to the plaintiff. She also
complained that Mr. Renzi had suggested that plaintiff use
M ss Frank as a soundi ng board for plaintiff’s ideas about the
project. She also conplained that M. Renzi had approved the
request of Mss Frank to attend an outside conference but had not
yet approved plaintiff’s request to attend the sanme conference.
Plaintiff admts that she did not conplain about racial
discrimnation at this neeting but contends that she did refer to
“unfair” and “unequal ” treatnent.

On Cctober 28, 1999 plaintiff met wth M. Renzi and
M ss Duxbury. M. Renzi applauded plaintiff's work and told her
t hat he appreciated her work. He al so approved her request to
attend a training session, in Pittsburgh, Pennsylvania, rather
t han Toronto, Ontario, Canada.

On Cctober 28, 1999, after the neeting, Mss Downie
fromVOA called plaintiff regarding the neeting. Plaintiff
returned Mss Downie’s call and left a nessage stating that the
nmeeting had been "positive". The follow ng day plaintiff spoke
wth Mss Downie, and plaintiff reported that the neeting had
gone well. On Novenber 12, 1999 M ss Downie sent plaintiff an e-
mai | asking if everything was going well. Plaintiff responded
three days later stating that "things are going well" and thanked

her for asking. In her deposition, plaintiff testified that she



was not being truthful in her response to Mss Downie’ s inquiry.?

On January 28, 2000 plaintiff received her 1999
performance review. Defendant rated her "solid" overall, which
meant that her “[p]erformance neets and sonetines may exceed" the
job requirenents. Plaintiff received “outstanding” ratings in
three areas and a “solid” rating in all seven categories on the
reviewrelated to | eadership abilities. Additionally, she
received a “solid” rating for eight of the ten categories
reflecting her job performance. As a result, defendant increased
plaintiff's conpensation for the year 2000.

Despite the largely positive performance review,
plaintiff was unhappy because of two "l ess than desirable"
ratings. In response, she submtted a six-page letter to D ane
Bowser, Vice President-Managing Director of Custonmer Care
QOperations, indicating that she believed the two | ower rating
wer e undeserved because she was all egedly being held accountabl e
for work that was the responsibility of Mss Frank. Moreover,
plaintiff did not feel that she should have been "surprised" by a
negative rating in her performance evaluation. Rather, plaintiff
contends her shortcom ngs shoul d have been di scussed with her
prior to the performance revi ew.

After receiving plaintiff's letter, Mss Bowser net

wth plaintiff who once again indicated that she believed that

Deposition of plaintiff Laverne M. Hay, March 29, 2002, page 95.
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def endant held her accountable for Mss Frank’s m st akes.
M ss Bowser then schedul ed a neeting between plaintiff and
M ss Duxbury, who had witten the performance review.

At that neeting, Mss Duxbury informed plaintiff that
she and others believed that plaintiff required too nuch
oversight from managenent. Plaintiff contends that M ss Duxbury
poi nted out that those were m nor concerns and that every
enpl oyee has sone roomfor inprovenent. Plaintiff then prepared
a docunent stating that she did not “dispute the fact that there
are areas that | need to inprove in", but still disputed the
unf avorabl e performance review in these two areas.

On March 13, 2000 plaintiff called Susan Fratoni, Vice
Presi dent of Voice of the Associate and Voice of the Custoner, to
state, for the first time, that she felt that defendant
di scrim nat ed agai nst her on the basis of her race. She
expressed concerns simlar to those previously expressed, but now
stated that she believed that she was treated poorly because of
her race.

Plaintiff conplained about defendant not mneki ng her
aware of the possibility of creating a Trai ning Manager position,
M. Renzi's better treatnent of Mss Frank, and plaintiff’s 1999
performance review. In addition, she clainmed that several of
defendant's other mnority enpl oyees al so believed def endant

di scrim nat ed agai nst them



Miss Fratoni was receptive to plaintiff's comments, and
plaintiff hoped that the culture of CBSG would change.
Miss Fratoni told plaintiff that "she [could not] cure the sins
of the past, but let’s look to the future."”

Miss Fratoni relayed plaintiff’'s complaints to Anne
Janiczek, defendant’s Employee Relations Manager. Miss Janiczek
spoke with plaintiff on March 20, 2000. Plaintiff told her that
Mr. Renzi treated her unfairly, and plaintiff threatened to
resign at the end of March 2000. Miss Janiczek advised Miss
Bowser of plaintiff's concerns. She also spoke with Mr. Renzi.

Mr. Renzi told her that he considered plaintiff to be a valuable
asset and wanted her to remain employed by defendant.

On March 22, 2000 plaintiff met with Miss Janiczek and
Miss Bowser. They advised her that the Human Resources
Department would investigate her allegations of race
discrimination. Despite attempts to encourage plaintiff to stay,
plaintiff verbally announced that she was resigning, effective
that day. She did not return to work again.

Miss Bowser completed a company form indicating that
plaintiff had resigned. She indicated on the form that she would
rehire plaintiff if given the opportunity. Defendant also
investigated plaintiff's allegations of discrimination and found
no evidence to substantiate her claims.

Plaintiff filed a complaint with the federal Equal



Enmpl oynent Qpportunity Comm ssion (“EECC’) on June 20, 2000. 1In
her conplaint, plaintiff alleged that defendant had di scrim nated

agai nst her because of her race.

St andard of Revi ew

In considering a notion for summary judgnment, the court
nmust determ ne whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Hone Loan Mortgage Corporation v. Scottsdal e |Insurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may
affect the outcone of a case are “nmaterial”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant . Ander son, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the exi stence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 858 (3d Cir. 2000). A plaintiff cannot
avert summary judgnment with specul ation or by resting on the
al l egations in her pleadings, but rather nust present conpetent

evi dence fromwhich a jury could reasonably find in her favor.

10



Ridgewood Board of Education v. N.E. for M.E. , 172 F.3d 238, 252

(3d Cir. 1999); Woods v. Bentsen , 889 F. Supp.179, 184

(E.D. Pa. 1995).

Discussion

Race Discrimination Claim

The same general standards and analyses are applicable

to plaintiff's Title VIl and PHRA claims. See Jones v. School
District of Philadelphia , 198 F.3d 403, 410-411 (3d Cir. 1999);
Gomez v. Allegheny Health Services, Inc. , 71F.3d 1079, 1083-1084

(3d Cir. 1995).

A plaintiff has the initial burden of establishing a
prima facie case of employment discrimination by showing she was
a member of a protected class, she was qualified for the job she
held, she suffered an adverse employment action, and the
surrounding circumstances give rise to an inference of

discrimination. See Pivirotto v. Innovative Systems, Inc. ,

191 F.3d 344, 353-354 (3d Cir. 1999); Fuentes v. Perksie ,

32 F.3d 759, 763 (3d Cir. 1994).
Once a plaintiff does so, the burden then shifts to the
defendant employer to articulate a legitimate, nondiscriminatory

reason for the adverse employment decision. See St. Mary’s Honor

Center v. Hicks , 509 U.S. 502, 506-507, 113 S.Ct. 2742, 2747,

125 L.Ed.2d 407, 416 (1993); McDonnell Douglas v. Green ,

411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973); Goosby v.

11



Johnson & Johnson Medical, Inc. , 228 F.3d 313, 319

(3d Cir. 2000). If the defendant articulates such a reason, the
plaintiff could still prevail by demonstrating that the

employer’s proffered reasons were not its true reasons but rather

a pretext for unlawful discrimination. See Reeves v. Sanderson
Plumbing Products, Inc. , 530 U.S. 133, 143, 120 S.Ct. 2097, 2106,
147 L.Ed.2d 105, 117 (2000); Goosby , 228 F.3d at 319.

The plaintiff must present evidence from which a
factfinder could reasonably disbelieve the employer’s proffered
reasons, from which it may then be inferred that the real reason
for the adverse action was discriminatory, or otherwise present
evidence from which one could reasonably find that unlawful
discrimination was more likely than not a determinative cause of

the employer’s action. Hicks , supra ; Kellerv. Orix Credit

Alliance, Inc. , 130 F.3d 1101, 1108 (3d Cir. 1997).

To discredit a legitimate reason proffered by the
employer, a plaintiff must present evidence demonstrating "such
weakness, implausibilities, inconsistencies, incoherencies, or
contradictions” for the proffered explanation that one could
reasonably conclude it is incredible and unworthy of credence,
and ultimately infer that the employer did not act for the
asserted non-discriminatory reasons. Fuentes , 32 F.3d at 765.
The ultimate burden of proving that a defendant engaged in

intentional discrimination remains at all times on the plaintiff.

12



Hicks , supra .

As an African-American, plaintiff is a member of a
protected class. She contends that she was discriminated against
on the basis of her race. There appears to be little dispute
that she was qualified to perform her job. o
However, plaintiff cannot make out a prima facie case
of employment discrimination or retaliation because she cannot
demonstrate that defendant took any adverse employment action
against her. Only conduct which "alters the employee’s
‘conpensation, ternms, conditions, or privileges of enploynent,’
deprives himor her of ‘enploynent opportunities,” or ‘adversely

affects his or her status as an enpl oyee i's proscribed by

Title VII. Robi nson v. City of Pittsburgh, 120 F.3d 1286, 1300

(3d Cir. 1997).

Plaintiff asserts that the follow ng three incidents
constitute adverse enpl oynent actions: 1) defendant considered
creating a Training Manager position that woul d have overseen
plaintiff's Training Specialist position, but the new position
was never actually created; 2) M. Renzi, her boss, acted
differently toward her than he acted toward M ss Franks, although
no specific exanples are provided by plaintiff; and 3) defendant

rated plaintiff's performance in tw categories as “less than

o When completing post-separation paperwork, defendant wrote that it

would consider rehiring the plaintiff if she wanted to return. In addition,
plaintiff's performance evaluations were largely positive throughout her
tenure with the company.

13



desirable”. However, her overall perfornmance was rated as
"solid" in her 1999 performance eval uati on, and she received an
increase in salary as a result.

Def endant’ s consi deration of establishing a Training
Manager position did not alter the terns and conditions of
plaintiff's enploynent. Wile plaintiff believed that she shoul d
have been interviewed for such a position, defendant did not
actually hire a training nmanager or create such a position.
Accordingly, even if defendant considered creating such a
position, it could not have affected defendant's terns and
condi ti ons of enpl oynent.

Plaintiff failed to present any evidence indicating
that M. Renzi's conduct had an inpact on plaintiff's terns and
condi tions of enploynent. She contends that he del ayed approving
her attendance at a training neeting in Toronto and al so bl aned
her for shortcomngs in work that was the responsibility of a co-
wor ker, M ss Franks. However, M. Renzi nerely del ayed approval
of plaintiff's request to attend a training neeting, ultimately
aut horizing her to attend a conference in Pittsburgh rather than
Tor ont o.

Plaintiff acknow edged that there was no difference
bet ween the two conferences and that she was satisfied by the
conference which she did attend in Pittsburgh. Moreover,

plaintiff cannot point to any other evidence indicating that M.

14



Renzi treated plaintiff differently in a way that affected the
terms and conditions of her employment.

Plaintiff’'s performance review also fails to rise to
the level of an adverse employment action. Even a poor
performance rating does not give rise to an adverse employment
action unless it has a tangible effect on recipient’'s employment.

See Williams v. Pennsylvania State Police-Bureau of Liquor

Control Enforcement , 108 F. Supp. 2d 460, 467, n.5
(E.D. Pa. 2000) citing Spears v. Missouri Department of
Corrections & Human Resources , 210 F.3d 850, 854 (8th Cir. 2000).

A poor performance evaluation alone does not give rise to a case
of discrimination, but must be accompanied by a clear inference

or connection to discriminatory animus. See Shaner v. Synthes

204 F.3d 494, 505 (3d Cir. 2000).

In this case, defendant gave plaintiff an overall
"solid" rating on her 1999 performance evaluation, and even
awarded her its highest rating in several categories. In fact,
as a result of the review defendant gave plaintiff a raise.
Accordingly, plaintiff's performance review does not give rise to
an adverse employment action.

We find this situation analogous to the case of Elwell
v.PP&L , 2001 WL 1529063, at *9-10 (E.D. Pa. Nov. 28, 2001)
wherein United States Magistrate Judge Thomas J. Reuter rejected

plaintiff's claim that a performance review rating of "good" was

15



an adverse employment action absent evidence that the review had
an actual impact on promotional opportunities or a reduction in
salary. Accordingly, we conclude that in this case plaintiff’s
performance review does not give rise to an adverse enpl oynent
action.

Finally, plaintiff asserts that she was constructively
di scharged and that this constitutes an adverse enpl oynent action
by defendant. 1In order to establish a constructive discharge
claim a plaintiff nust show that her enployer know ngly engaged
in conduct so intolerable that a reasonable person in the

enpl oyee' s shoes subject to themwould resign. See Durhamlife

| nsurance Conpany v. Evans, 166 F.3d 139, 155 (3d Cr. 1999);

Konst ant opoul os v. Wstvaco Corporation, 112 F.3d 710, 718

(3d Gr. 1997); Connors v. Chrysler Financial Corporation,

160 F.3d 971, 975 (3d Cir. 1988).

A reasonabl e enpl oyee woul d usually explore
al ternatives such as requesting a transfer to another position,
advi sing her enployer that she would feel conpelled to | eave if
i nprovenents in working conditions were not made, or filing a
grievance before | eaving work, unless she is able to show that
the conditions were so intolerable that a reasonabl e enpl oyee
woul d be forced to resign without remaining on the job for a

period necessary to take those steps. See Cowes v. Allegheny

Valley Hospital, 991 F.2d 1159, 1161 (3d Cr. 1993). For the

16



following reasons, we conclude that the evidence, viewed in the
light most favorable to plaintiff, does not support a claim for
constructive discharge.

Based on the available evidence, plaintiff cannot
support a claim for constructive discharge because a reasonable
jury could not conclude that plaintiff faced a situation so
intolerable as to be constructively discharged. Plaintiff
contends that defendant did not adequately address her workplace
concerns. However, at the various times plaintiff expressed
concerns with an aspect of her employment, she expressed
satisfaction with how defendant resolved each situation.

Specifically, after plaintiff discussed her concerns
about the possible creation of a Training Manager position with
Mr. Renzi in Spring 1999, plaintiff wrote a paper for college
lauding her satisfaction with Mr. Renzi’s response to her
concerns. Moreover, during Fall 1999, when plaintiff expressed
dissatisfaction to Voice of the Associate regarding the conduct
of Mr. Renzi, VOA members contacted her several times to ensure
that the situation had been addressed satisfactorily and
plaintiff responded that "things [were] going well."

Finally, because plaintiff fails to show that any of
the allegedly discriminatory conduct had any adverse effect on
her employment, we conclude that plaintiff was not constructively

discharged.

17



Retaliation Claim

Plaintiff also alleges that defendant retaliated
against her for complaining of discrimination. Title VII
prohibits an employer from discriminating against an employee
because she opposed any unlawful employment practice.

42 U. S.C. 8§ 2000e-3(a); Durham 166 F.3d at 157.

To establish a prima facie case for retaliation,
plaintiff nust denonstrate that: (1) she engaged in activity
protected by Title VII; (2) she suffered an adverse enpl oynent
action after, or contenporaneous with, the protected activity;
and (3) a causal link existed between the protected activity and

t he adverse action. See Weston v. Pennsyl vani a,

251 F. 3d 420, 430 (3d Cr. 2001).
The burden then shifts to the defendant to offer a
legitimate non-retaliatory reason for the adverse action.

Wodson v. Scott Paper Conpany, 109 F.3d 913, 920 (3d Gr. 1997).

Informal protests of discrimnation, such as conplaints to

managenent, rise to the level of protected activity. Abranson v.

Wlliam Patterson College, 260 F.3d 265, 288 (3d Gr. 1997).
However, only grievances actionable under Title VII are

considered a protected activity. See Walden v. Ceorgia Pacific

Corporation, 126 F.3d 506, 513 n.4 (3d G r. 1997).

In this case, plaintiff engaged in a protected activity

when she conpl ai ned to Voice of the Associate on March 13, 2000,

18



that she had been treated differently by defendant because of her
race. Although she had complained about unfair treatment on at
least one other occasion, plaintiff never mentioned race or
discrimination in any of these other discussions, and those
complaints did not constitute a protected activity for Title VII

purposes. See McBride v. Hospital of the University of

Pennnsylvania , 2001 WL 1132404, at *7 (E.D. Pa. September 21,

2001).
Plaintiff fails to prove a sufficient causal connection
to establish retaliation because she resigned from her employment
with defendant on the day she first engaged in a protected
activity. The conduct which plaintiff characterizes as
discriminatory occurred before she first complained to management

and cannot be actionable retaliation. See Robinson

120 F.3d at 1301. In addition, while constructive discharge may
constitute an adverse employment action, this claim must falil
because plaintiff cannot establish that she was constructively

discharged.

Hostile Work Environment

Plaintiff asserts that defendant created a hostile
work environment in violation of Title VIl and the PHRA. A
hostile work environment exists when a workplace is permeated
with discriminatory intimidation, ridicule, and insult so severe

or pervasive as to alter the conditions of the victim’s

19



employment and create an abusive working environment. See Harris

v. Forklift Systems, Inc. , 510 U.S. 17,114 S.Ct. 367,

126 L.Ed.2d 295 (1993). Incidents of harassment are pervasive if

they occur in concert or with regularity. Andrews v. City of

Philadelphia , 895 F.2d 1469, 1484 (3d Cir. 1990).

To state a hostile work environment claim premised on
racial animus, an employee must establish that: (1) she suffered
intentional discrimination because of her race; (2) the
discrimination was "pervasive and regular"; (3) she was adversely
affected by the discrimination; (4) the discrimination would
adversely affect a reasonable person of the same race; and

(5) respondeat superior liability applies. Cardenas v. Massey ,

269 F.3d 251, 260 (3d Cir. 2001); Weston , 251 F.3d at 426; Kunin

v. Sears, Roebuck & Co. , 175 F.3d 289, 293 (3d Cir. 1999).

Although overt racial harassment is not necessary, the plaintiff
must be able to show that race is a substantial factor in the

harassment. Aman v. Cort Furniture Rental Corporation ;

85 F.3d 1074, 1083 (3d Cir. 1996); Andrews , 895 F.2d at 1482.
Plaintiff has failed to adduce evidence showing that

what she characterized as poor treatment was at all motivated by

her race. Moreover, we conclude that plaintiff has not presented

sufficient evidence to show that the alleged discrimination she

faced was severe and pervasive. In Williams v. Pennsylvania

State Police-Bureau of Liquor Control Enforcement ;

20



108 F. Supp. 2d 460, 468 (E.D. Pa. 2000), evidence that over the

course of five years an employee received poor performance

evaluations, was the subject of three disciplinary complaints,

and had interpersonal conflicts with her supervisors and co-

workers was insufficient to support employee’s claim of a hostile

work environment. Accordingly, we conclude that because

plaintiff’s clains do not even rise to the level of those in
Wllians, plaintiff fails to set forth a claimfor hostile work

environnent as a matter of | aw

Concl usi on

If there is evidence to support plaintiff's clains, she
has not produced it. Specul ation and subjective opinions are not
conpetent evidence. Plaintiff speculated that she was unfairly
bl anmed for a co-worker’s shortcom ngs. However, one cannot
reasonably conclude fromthe conpetent evidence of record that
def endant di scrim nated against plaintiff on the basis of her
race or retaliated against her. Nor can one reasonably concl ude
fromthe conpetent evidence that plaintiff was a victimof a
hostil e work environnent.

Accordingly, for all the foregoing reasons, defendant
is entitled to summary judgnent as a matter of |aw. Therefore,
we grant its notion and dismiss plaintiff Laverne M Hay’'s clains
contained in Counts | and Il of her Amended and Rest at ed

Conpl ai nt .
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LAVERNE M. HAY, )
DAVID COPLING and ) Civil Action
DUSTIN QUEENAN, ) No. 2001-CV-1030
)
V. )
)
GMAC MORTGAGE CORPORATION )
ORDER

NOW, this 11 ™ day of September, 2003, upon
consi deration of Defendant’s Mtion for Summary Judgnent of
Clains of Plaintiff Laverne Hay filed June 19, 2002, which notion
I S unopposed; upon consideration of defendant’s brief in support
of its notion; and for the reasons expressed in the acconpanyi ng
Qpi ni on,

IT IS ORDERED that defendant’s notion for summary

j udgnent is granted.

IT IS FURTHER ORDERED that Counts | and Il of the

Amended and Restated Conplaint filed June 11, 2001 on behal f of

plaintiff Laverne M Hay are di sm ssed.
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IT IS FURTHER ORDERED that judgment is entered in favor
of defendant GMAC Mortgage Corporation and against plaintiff
Laverne M. Hay.

BY THE COURT:

James Knoll Gardner
United States District Judge
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