IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARMANDO AGUI LAR, : ClVIL ACTION
Pl ai ntiff, :
V.

VEI EQUI PMENT, et al., :
Def endant s. : No. 03-1751

VEMORANDUM AND ORDER

J. M KELLY, J. SEPTEMBER , 2003
Presently before the Court is third-party Defendant Wiler &
Conpany, Inc.’s (“Defendant”) notion captioned “Mtion To D sm ss
Plaintiff’s Conplaint Pursuant to FRCP 37(b)(2)(C for Failure to
Conmply with Rule 26,” Plaintiff Armando Aguilar’s (“Plaintiff”)
response, and Defendant’s reply thereto. Defendant prem ses its
Motion to Dismss on Plaintiff’s failure to conply wth Federal
Rule of Cvil Procedure 26 requirenents, including initial
di scl osures under Rule 26(a)(1l) and expert testinony disclosure

under Rule 26(a)(2).! For the follow ng reasons, Defendant’s

! Rule 26(a) provides in pertinent part:

(1) Initial Disclosures. . . . a party nust,
W t hout awaiting a discovery request, provide to other
parties:
(A) the nane and, if known, the address and
t el ephone nunber of each |nd|V|duaI likely to have
di scoverabl e information .
(B) a copy of . . . all docunents dat a
conpi l ations, and tangible thlngs that . . . the

di scl osing party may use .

(C a conputation of any category of damages
clainmed . .
(2) EXScIosure of Expert Testi nony.

(A) In addition to the disclosures required
by paragraph (1), a party shall disclose to other



Motion to Disnmiss i s DEN ED

. BACKGROUND

On or about Cctober 23, 2000, Plaintiff seriously injured
his left hand while operating a saw conveyor. Plaintiff was
working in a food processing plant at the tinme of the incident.

Nearly two years later, on Cctober 22, 2002, Plaintiff
instituted suit agai nst WEI Equi prent (“VEI") by way of a writ
filed in the Court of Common Pl eas of Phil adel phia County,
Pennsyl vani a. Approximately four nonths |ater, on February 27,
2003, Plaintiff filed a Conplaint in the Court of Common Pl eas,
seeki ng damages for injuries Plaintiff sustained fromthe saw
conveyor alleged to be designed and manufactured in a defective
manner .

On March 25, 2003, the case was renoved to the United States
District Court for the Eastern District of Pennsylvani a.
Based upon Plaintiff’s claimthat the saw conveyor distributed by
VEI was defective, VEI joined Defendant for contribution as the
manuf acturer of the saw conveyor. A Hearing Notice was entered

on June 16, 2003, which scheduled this matter for arbitration on

parties the identity of any person who nay be used
at trial to present evidence under Rules 702, 703,
or 705 of the Federal Rules of Evidence.

(B) . . . this disclosure shall . . . be
acconpanied by a witten report prepared and
signed by the witness . .



Oct ober 9, 2003.

After review ng the papers relevant to this Mtion, it
appears Defendant’s counsel requested both Rule 26(a)(1) and
26(a)(2) disclosures on four separate occasions, including My
19, 2003, June 3, 2003, June 18, 2003, and July 30, 2003.

Def endant’s counsel alleges in the instant notion that, despite
t hese nunerous requests, no Rule 26 disclosures were ever
received fromPlaintiff.

In his response, Plaintiff contends that he provided
Defendant with initial disclosures pursuant to Rule 26(a)(1).
However, Plaintiff concedes he has not provided Defendant with an
expert report pursuant to Rule 26(a)(2), evaluating liability

based upon an exam nation of the saw conveyor

1. DI SCUSSI ON

Def endant noves to dismss Plaintiff’s Conplaint as a Rule
37(b) sanction because it clains Plaintiff has not supplied
Defendant with initial disclosures or an expert report. The
parties dispute whether Plaintiff provided initial disclosures to
Def endant, but agree that Plaintiff’s expert report has not been
subm tted to the Defendant.

The Court may inpose sanctions on a party if he or she fails
to conply wwth a court order regarding discovery. Fed. R Cv.

P. 37(b)(2). To this extent, Rule 37(b) provides in rel evant



part: “If a party . . . fails to obey an order to provide or
permt discovery, . . . the court in which the action is pending
may make such orders in regard to the failure as are just.” Fed.
R Cv. P. 37(b)(2). One possible sanction for a di scovery order
viol ation under Rule 37(b) is, as requested by Defendant:

(C An order striking out pleadings or parts thereof,

or staying further proceedings until the order is

obeyed, or dism ssing the action or proceeding or any

party thereof, or rendering a judgnent by default

agai nst the di sobedient party.
Fed. R CGv. P. 37(b)(2)(0O.

However, the array of Rule 37(b) sanctions is triggered only

when a properly recorded di scovery order is violated by one of

the parties. Fed. R Cv. P. 37(b)(2); see also Al Barnett &

Son, Inc. v. Qutboard Marine Corp., 611 F.2d 32, 35 (3d Gr.

1979); U.S. v. Princeton Gamma-Tech, Inc., No. GCv. A 91-809,

1993 U.S. Dist. LEXIS 8603, at *8-9 (D.N. J. June 21, 1993).
Since this Court has not issued any discovery orders in this
matter, Plaintiff cannot be in violation of any such order, and
t hus, Defendant fails to present a cogni zabl e cl ai munder Rule
37(b).

Three years have passed since Plaintiff’s injury, and al nost
t hree nont hs have passed since a Hearing Notice was entered on
June 16, 2003, which scheduled this matter for arbitration on
Cctober 9, 2003. Plaintiff’s counsel has had anple tine to

produce an expert report. It appears to this Court that



Plaintiff’s counsel continues to be negligent in failing to
satisfy Defendant’s repeated requests for Plaintiff’s expert
report, although we do not believe Plaintiff’s counsel’s case
m smanagenent anounts to bad faith

Despite the inapplicability of Rule 37(b), the Court is
m ndful that Plaintiff’s expert report has been requested on
numer ous occasions and will be a crucial conponent to the
parties’ upcom ng arbitration. Therefore, an order both
conpelling Plaintiff’s counsel to provide Defendant with an
expert report by Septenber 22, 2003, and suspendi ng the schedul ed
arbitration for sixty days is warranted. Counsel shall contact
the arbitration clerk to reschedule an arbitration hearing.
Further, since we are concerned about Plaintiff’s awareness of
his counsel’s case m smanagenent, Plaintiff’s counsel shal

provide Plaintiff with a copy of this Menorandum and Order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ARMANDO AGUI LAR, : ClVIL ACTION
Pl ai ntiff, :

V.

VEI EQUI PMENT, et al., :
Def endant s. : No. 03-1751

ORDER

AND NOW this day of Septenber 2003, after

consideration of third-party Defendant Wiler & Conpany, Inc.’s
(“Defendant”) notion captioned “Mdtion To Dismss Plaintiff’'s
Conpl ai nt Pursuant to FRCP 37(b)(2)(C) for Failure to Conply with
Rul e 26” (Doc. No. 17), Plaintiff Armando Aguilar’s (“Plaintiff”)
response (Doc. No. 18), and Defendant’s reply thereto (Doc. No.
19), it is ORDERED that Defendant’s Mdtion is DEN ED.

It is FURTHER ORDERED t hat :

1. Plaintiff shall submt all expert reports, if any, on
or before Septenber 22, 2003 to the parties in this
action. Plaintiff’s failure to do so may result in the
inadm ssibility of such expert reports as to liability
inthis matter.

2. Arbitration is suspended for sixty days. Counsel shal
contact the arbitration clerk to reschedul e an
arbitration hearing.

3. Plaintiff’s counsel shall provide Plaintiff with a copy

of this Menorandum and Order.



BY THE COURT:

JAMES M@ RR KELLY, J.



