IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RONALD WESLEY, : ClVIL ACTION
Pl ai ntiff, :

V.
EDWARD C. GERMAN, ESQUI RE
M CHAEL E. ELLERY, ESQUI RE

DOUGLAS K. JENKI NS, ESQUI RE NO. 03-CV-1049
Def endant s. :

VEMORANDUM AND ORDER

J. M KELLY, J. SEPTEMBER , 2003

Presently before the Court are two notions filed by
Plaintiff Ronald Wesley (“Wesley”) seeking: (1) entry of default
j udgnent agai nst Defendant Edward C. German, Esquire (“German”)
and (2) a court-ordered subpoena conpelling German, his
representatives, or the law firmof German, Gallagher & Mirtagh,
P.C. (the “law firnf) to provide information relating to
Def endants M chael E. Ellery, Esquire (“Ellery”) and Douglas K
Jenkins, Esquire (“Jenkins”) (collectively and including Gernman,
the “Defendants”).

On April 22, 2003, Wesley, a prisoner at Gaterford
Correctional Facility in Pennsylvania, filed a Conplaint against
Def endants, who served as court-appoi nted counsel for Wsley in a
prior matter, averring civil rights violations pursuant to 42
US C 8§ 1983 (“Section 1983"). On April 24, 2003, the Cerk of
Court for this district mailed a sumons, a waiver of the summons

and copy of the Conplaint to German at the law firm to which



Philip A Ryan, Esquire, (“Ryan”), another |awer at the |aw
firm responded, attenpted settlenment with Wesl ey on behal f of
Cerman, and notified himthat Ellery and Jenkins were no | onger
connected with the law firm Despite acknow edgnent of Wesley’'s
Conpl ai nt, neither German nor Ryan wai ved service of the summons,
and the United States Marshals, who were later dispensed to

ef fect personal service, were unable to | ocate Defendants.
Further, the law firmrefused Wesley’'s request for information
relating to the location of Ellery and Jenkins to effect personal
service of process. |In the instant notions, Wsley requests that
this Court enter default judgnent against German, who has neither
accepted service of the Conplaint nor filed any responsive
docunents, and order Ryan or another attorney at the law firmto
provide Wesley with certain information about Ellery and Jenkins
so as to effect personal service. For the follow ng reasons, we

DENY Wesl ey’ s noti ons.

. BACKGROUND
The instant notions stem from Def endants’ representation of
Wesl ey in a Section 1983 action he filed in this Court against
several officers of the Pennsylvania Departnent of Corrections on

March 10, 1999. See Wesley v. Vaughn, No. Cv. A 99-1228 (E. D

Pa. 1999). On January 10, 2000, this Court granted Wesley’'s

request for court-appointed counsel in his |lawsuit, and, on



February 24, 2000, appointed German as Wesley’'s attorney. On
April 7, 2000, Ellery entered his appearance on behal f of Wesl ey,
but withdrew as Wesl ey’s counsel on Novenber 30, 2000. On the
sane day as Ellery withdrew as Wsley’s counsel, Jenkins entered
hi s appearance as Wsl ey’ s attorney.

On March 26, 2001, with both German and Jenkins serving as
counsel for Wesley, a non-jury civil trial on Wsley's Section
1983 action against the correctional officers commenced. On
April 2, 2001, after the first day of the trial, Wsley filed a
notion requesting termnation of his court-appointed attorneys,
who Wesl ey clains provided negligent |egal assistance. On April
3, 2001, this Court issued a Menorandum and Order conti nui ng
Wesley’s civil trial and consolidating his Section 1983 suit with
anot her case in which Wesley alleged Anericans with Disabilities
Act (“ADA’) violations against the same correctional officers.?
On April 5, 2001, the Court dism ssed as noot Wesley's April 2,
2001 notion requesting termnation of his court-appointed

counsel .2 Subsequently, on or about June 3, 2003, the non-jury

! The Court also granted Wesley's notion for appointnent of
counsel to proceed on his ADA claimand directed the O erk of
Court to attenpt to appoint an attorney fromthe civil rights
list.

2 On May 10, 2001, the Court appointed Lubna A. M an,
Esquire (“Man”) as counsel for Wsley and, on June 5, 2001, we
granted Man’s notion to withdraw as counsel for Wsley and
directed the Clerk of Court to attenpt to appoi nt another
attorney fromthe civil rights list to represent Wesley in his
Section 1983 claimand all related matters before the Court.
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trial on Wesley’s renmaining ADA claim continued from March 3,
2001, was held and Wesl ey represented hinself. On June 4, 2003,
this Court entered a directed verdict in favor of Defendants, and
Wesl ey did not appeal that decision.

On April 22, 2003, Wesley filed the instant Section 1983
cl aimagainst German, Ellery and Jenkins. On April 24, 2003, the
Clerk of Court mailed a summons and request for waiver of service
of the sumons, along with a copy of Wesley’'s Conplaint to the
law firm where Wesley believed all three Defendants were
enployed. In a letter dated May 28, 2003, Ryan, an attorney at
the law firm notified Wesley that both Ellery and Jenkins were
no | onger connected with the law firmand that Ryan woul d be
representing German, who was still associated with the law firm
inthe mitter. (Wsley Mot. Ex. 1.) In his letter, Ryan also
of fered Wesl ey $500.00 to settle the matter, which, in a letter
dated June 2, 2003, Wesley rejected. (Wesley Mt. Ex. 2.)

Nevert hel ess, neither German nor Ryan signed and returned
t he wai ver of service of the sumons to the Cerk of Court. As a
result, the Cerk of Court then forwarded the sumons and
Conplaint to the United States Marshals Service to effect service

on Defendants. On June 23, 2003, the Marshals Service attenpted




service of process upon Defendants at the law firm?2 but was told
that German retired, and that Jenkins and Ellery were no | onger
associated with the lawfirm* Wsley then sent a letter, dated
June 2, 2003, to Ryan requesting that he provide himor the
Marshal s Service wwth Ellery and Jenkins’ hone address and

t el ephone nunber so that the Marshals Service could effect
service upon them (Wsley Mt. Ex. 2.) On June 27, 2003, Ryan
refused to provide Wesley with the requested information w thout
a court-ordered subpoena. (Wesley Mt. Ex. 5.)

On July 31, 2003, Wesley filed the instant notions
requesting entry of default judgnent against Gernman and
petitioning for a court-ordered subpoena requiring the law firm
to provide Wesley with information relating to the whereabouts of
Jenkins and Ellery. To this date, Defendants have not responded

to Wesl ey’ s notions.

1. DI SCUSSI ON

3 The Court’s docket lists the address for Jenkins, Gernan
and Ellery as Booth & Tucker, LLP, 230 South Broad Street, Second
Fl oor, Phil adel phia, Pennsylvania 19102.

* Notably, on the Process Recei pt and Return form conpl et ed
by the Marshals Service and returned to Wesley, the United States
Mar shal who attenpted service first checked off the box show ng
that he had personally served German and recorded the date and
time of service. (Wsley Mt. Ex. 4.) However, these parts of
t he docunent appear to have been | ater crossed out and, instead,

t he Marshal checked off the box indicating that he was unable to
| ocate German. (1d.)



Wesl ey first requests that we enter default judgnent agai nst
Cerman for his alleged purposeful rejection of service by mail or
by personal delivery fromthe Marshals Service, and his failure
to respond to Wesley’s Conplaint. Wsley argues that Gernman
wllfully evaded service because he believes that Wesley’'s cl ains
against himare frivolous, and fabricated the excuse that Gernan
was retired fromthe law firmin an attenpt to circunmvent this
Court’s jurisdiction over him Relying on Federal Rule of G vil
Procedure 26, Wsley also requests that this Court issue an order
requiring Ryan or a representative of the law firmto produce
Ell ery and Jenkins’ contact information fromtheir personnel
records so that the Marshals Service can effect service of

process. W discuss each of Wesley's requests in turn.

A.  Default Judgnent

Wesl ey first contends that since Gernman and his
representatives have refused service of process by nmail and by
personal delivery, and have failed to respond to Wsley’s
Conplaint, this Court should enter default judgnent agai nst
CGerman pursuant to Federal Rule of G vil Procedure 55. Rule 55
provides that the Court may enter default judgnent “[w] hen a
party agai nst whom a judgnent for affirmative relief is sought
has failed to plead or otherwi se defend as provi ded by these

rules.” Fed. R CGv. P. 55(a). However, before a default



j udgnent nmay be entered, “the court nust have jurisdiction over
the party agai nst whom the judgnent is sought, which also neans
that the party nust have been effectively served wth process.”
10A Charles Alan Wight & Arthur R MIler, Federal Practice and
Procedure 8 2682 (3d ed. 1998). Conpliance with the procedures
for effecting service, as set forth in Federal Rule of Cvil
Procedure 4, is necessary for the court to obtain personal

jurisdiction over the defendant. Ayres v. Jacobs & Crunpl ar,

P.A., 99 F.3d 565, 569 (3d Cir. 1996). |If a plaintiff does not
serve an opposing party in conpliance with Rule 4, any default
judgnent it receives is void and shall be set aside. United

States v. One Toshi ba Color Television, 213 F.3d 147, 156 (3d

Cr. 2000). Rule 4(e), which governs service upon individuals
within a judicial district of the United States, provides:

Unl ess otherw se provided by federal |aw, service upon
an individual fromwhom a waiver has not been obtai ned
and filed, other than an infant or inconpetent person,
may be effected in any judicial district of the United
St at es:

(1) pursuant to the |law of the state in which the
district court is located, or in which service is
effected, for the service of a sumons upon the
defendant in an action brought in the courts of general
jurisdiction of the State; or

(2) by delivering a copy of the summobns and of the
conplaint to the individual personally or by |eaving
copies thereof at the individual’s dwelling house or
usual place of abode with sonme person of suitable age
and discretion then residing therein or by delivering a
copy of the summons and of the conplaint to an agent
aut hori zed by appointnment or by law to receive service
of process.

Fed. R Cv. P. 4(e).



Al t hough Wesl ey has attenpted to serve Gernman with notice of
his suit by mailing a waiver of service and soliciting the
Marshal s Service to deliver a summons and Conpl ai nt to Defendants
at their work place, he has not properly served German in
conpliance with Rule 4 since the waiver was not returned and
CGerman could not be located for personal service. |n addition,
al though the May 28, 2003 letter from Ryan indicates that he is
i ndeed aware of Wesley’'s suit, nere notice of a claim w thout
adherence to the procedures set forth in Rule 4, is insufficient
to confer jurisdiction over a defendant. Ayers, 99 F.3d at 569.
Nor do Wesley' s good faith efforts to serve Defendants constitute
proper service of process under Rule 4 or vest this Court with

jurisdiction over this defendant. Mller v. Baxter Healthcare,

No. Cv. A 99-4752, 2003 U.S. Dist. LEXIS 6597, at *6 (E.D. Pa.
Apr. 1. 2003) (“Acting in good faith is not sufficient to satisfy
the service requirenents of Rule 4.7).

Mor eover, we cannot credit Wsley’'s argunent that he shoul d
be exenpt fromthe strict service requirenments of Rule 4 because
of Wesley’'s allegation that German’s conduct, through his
representative, Ryan, reflects a continued and purposeful attenpt

to frustrate Rule 4 procedures. See, e.qg., Electronics Boutique

Hol di ngs Corp. v. Zuccarini, No. Cv. A 00-4055, 2001 U S. Dist.

LEXIS 765 (E.D. Pa. Jan. 25, 2001). While disfavored, Rule 4

provi des a defendant the opportunity to reject a waiver of



service and instead, to incur the expense of personal service.
Fed. R Cv. P. 4(d)(2) & (5. Thus, German’s choice to reject a
wai ver of service is not reflective of evasive conduct.

Moreover, we do not view the Marshals Service’'s failed attenpt to
personally serve German at his law firmas evidence of Gernman’s
evasi ve conduct. Although the Marshals Service was infornmed that
Cerman had retired and was no | onger enployed at the law firm

whi ch appears inconsistent in light of Ryan’s letter indicating
that German was still associated with the law firm we cannot
determ ne that German’s retirenent and absence fromthe law firm
is false or constitutes an attenpt to evade service in this
matter.® Thus, we find that Wesley did not effect service in
conpliance with the procedures set forth in Rule 4 and thus, we

are unable to enter default judgnent against German at this tine.

B. Court-Ordered Subpoena

Wesl ey next requests that this Court issue an order
conpelling Ryan or a representative fromthe law firmto discl ose
to himthe address and hone tel ephone nunbers of Ellery and

Jenkins. To support his request, Wesley relies on Federal Rule

> Likewise, we reject Wesley’'s argunent that Ryan’s letter
expressly reveals that he is refusing service on behalf of German
because Wesley’'s clainms are frivolous. Upon consideration of
this letter, we find instead that Ryan’s letter nore |ikely
points out the alleged problens with Wesley's Conplaint in an
effort to encourage settlenent.



of Gvil Procedure 26, which provides that “a party nust, w thout
awai ting a discovery request, provide to other parties: (A the
nanme, and, if known, the address and tel ephone nunber of each

i ndividual likely to have discoverable information that the

di scl osing party may use to support its clains or defenses.”

Fed. R Cv. P. 26(a)(1). However, Rule 26(a)(1)(E) expressly
exenpts frominitial disclosures actions “brought w thout counsel
by a person in custody of the United States, a state, or a state
subdivision.” Fed. R Cv. P. 26(a)(1)(E)(iii). Thus, as a

pri soner proceeding pro se, Wesley is not entitled to initial

di scl osures pursuant to Rule 26 and, accordingly, we deny his
nmotion for a court-ordered subpoena conpelling the disclosure of

certain personnel information relating to Ellery and Jenkins.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD WESLEY, : ClVIL ACTION
Pl aintiff, :
V.

EDWARD C. GERMAN, ESQUI RE
M CHAEL E. ELLERY, ESQUI RE

DOUGLAS K. JENKINS, ESQUI RE NO. 03-CV-1049
Def endant s. ;
ORDER
AND NOW this day of Septenber 2003, in

consideration of the Mditions Requesting Entry of Default Judgnent
Agai nst Defendant Gernman and Request for |Issuance of a Court-
Ordered Subpoena filed by pro se Plaintiff Ronald Wsley
(“Wesley”) (Doc. No. 11), to which no response has been filed, it
is ORDERED that Wesley' s Mdtions are DEN ED.

BY THE COURT:

JAMES MG RR KELLY, J.
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