IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOEL ROSENBAUM : ClVIL ACTION
Pl aintiff
V.

UNUM LI FE | NSURANCE CO. OF

AVER CA : NO.  01- 6758
Def endant
NEWCOVER, S.J. Sept enber , 2003

OP1 NI ON

Presently before the Court is Defendant’s Mdtion for
Reconsi deration of this Court’s July 29, 2002, finding that
Pennsylvania’s bad faith statute for insurance clainms, 42 Pa.C S.
8§ 8371 (“8 8371"), survives express preenption by ERI SA under
ERI SA's saving clause. In addition, the Defendant noves to
disnmiss Plaintiff’s § 8371 claimby arguing that 8§ 8371 conflicts
with Congress’ intent in drafting ERISA. For the reasons set
forth below, this Court finds that 42 Pa.C. S. § 8371 survives

bot h express and conflict preenption under ERI SA



BACKGROUND

On Decenber 20, 2001, Plaintiff brought suit after the
Def endant denied his claimfor long-termdisability insurance
benefits under an enpl oyee benefit plan which is governed by the
Enpl oyee Retirenent I ncone Security Act (“ERISA”). The Defendant
noved this Court to dismss Plaintiff’s bad faith cl ai m brought
under 42 Pa.C. S. 8§ 8371 (Pennsylvania' s bad faith statute for
i nsurance clains), by arguing that such a claimis expressly
preenpted by ERISA. On July 29, 2002, this Court denied
Def endant’s Motion to Dismiss and found that ERI SA's savi ng
clause (29 U.S.C. 8§ 1144(b)(2)(A)) shielded the state |egislation
frompreenption. The Defendant subsequently filed the instant
Motion to Reconsider. \While Defendant’s Mtion was under
consideration, the United States Suprene Court issued its hol ding

in Kentucky Assoc. of Health Plans, Inc. v. Mller, 123 S. C.

1471 (2003), which dramatically changed the analysis for
determ ning whether state legislation qualifies for exenption

from express preenption under ERI SA via ERI SA' s savi ng cl ause.



Both parties have subm tted suppl enmental briefs addressing

Mller's effect on the i ssue at hand.

DI SCUSSI ON

The Defendant’s Motion presents two distinct |ines of
argunment concerning the viability of 8§ 8371 as it pertains to
ERI SA rel ated cases. First, the Defendant contends that ERI SA
expressly preenpts 8 8371 as it is subject to express preenption
under ERI SA and does not qualify under ERI SA's saving cl ause.
Second, the Defendant argues that even if not expressly
preenpted, 8 8371 conflicts with Congress’ intent in drafting
ERI SA and therefore is subject to conflict preenption. For the
reasons set forth in the followng, this Court is unable to agree

with either of Defendant’s argunents.

l. Reconsi derati on of MCarran-Ferguson

Federal Rule of G vil Procedure 60(b) permts courts to
grant a notion for reconsideration for any nunber of reasons,
including but not limted to correcting a clear error of |aw

“The purpose of a notion for reconsideration is to correct



mani fest errors of law or fact or to present newy discovered

evidence.” Hasco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Cr.

1986) .

A Nature of This Review

Wiile the instant Motion was filed as a “Mtion for
Reconsi deration,” recent events have significantly changed the
nature of this review Nanely, the United States Suprene Court’s

decision in Kentucky Assoc. of Health Plans, Inc. v. Mller, 123

S.C. 1471 (2003), significantly altered the applicable test for
determ ning whether state legislation qualifies for protection
under ERI SA's saving clause. As a result, the foll ow ng anal ysis
focuses not on a reconsideration of this Court’s previous
findings concerning the MCarran-Ferguson factors, but rather, on
an initial application of the new Mller test. In addition, the
Def endant’ s conflict preenption argunment was not raised inits
initial Mdtion to Dismss and wll, therefore, be considered for
the first tinme here. Thus, but for one inportant point which
warrants reconsideration, this Court will not reconsider its July
29, 2002, Opinion or the MCarran-Ferguson factors, both of which

have been rendered noot by Mller



B. Revi siting MCarran- Ferguson

This Court’s July 29, 2002, holding found that 8§ 8371
qualified for ERISA's saving clause as it satisfied two of the
three McCarran-Ferguson factors. |In the wake of that decision,
at | east nine Eastern District Judges issued decisions to the

contrary. Hill v. Thomas Jefferson Univ.Hospital, Inc., No. 02-

7837, slip op. (E. D.Pa. Feb 6, 2003)(Fullam J.); Eighny v. Henry

Francis DuPont Wnterthur Museum Inc. Long TermDisability Plan,

No. 02-7136, (E.D.Pa. Dec. 17, 2002)(O Neill, J.); Stevens v.

Standard Ins. Co., No. 02-6597, slip op. (E. D. Pa. Dec. 4, 2002)

(McLaughlin, J.); Thonpson v. UNUM Provident Corp., No. 02-4593,

slip op. (E.D.Pa. Nov. 13, 2002)(Padova, J.); Bell v. UNUM

Provident Corp., 222 F.Supp. 2d 692 (E.D. Pa. Sept 19,

2002) (Bayl son, J.); Smth v. Continental Casualty Co., No. 02-

1915, 2002 U.S. Dist. LEXIS 18312 (E.D. Pa. Sept. 16,

2002) (Wal dman, J.); Kirkhoff v. Lincoln Technical Institute,

Inc., 221 F.Supp. 2d 572 (E.D.Pa. Sept. 6, 2002)(Bartle, J.).
These deci sions were, for the nost part, based directly or

indirectly on the reasoning as set forth in Sprecher v. Aetna

U.S. Healthcare, Inc., No. 02-CV-00580, 2002 US Dist. LEXI S 15571




(E.D. Pa. Aug. 19, 2002), a decision rendered by nmy esteened
col | eague, Judge Ronald L. Buckwalter.

In Sprecher, Judge Buckwalter found that § 8371 failed
to neet the second McCarran- Ferguson factor (that the state | aw
play an integral role in the insurance policy) because it did not
“alter the terms of the contract between the insurer and the
insured.” 1d. at *15. Judge Buckwal ter based his finding on the
fact that “[i]nsurer’s (sic) have the obligation to act in good
faith.” 1d. at *15. Fromthis prem se, Judge Buckwalter
concluded that 8 8371 nerely adds a renedy for a breach of this
obl i gation and “does not have the effect of creating a new,
mandatory contract term” 1d. In addition, he explained that the
renmedi es offered by 8§ 8371 add a deterrence to insurers not to
act in bad-faith, but “[t]he deterrence, however, does not change
t he bargain between the insurer and the insured that the insurer
will act in good faith.” 1d. This |logic was echoed as a basis
for simlar findings throughout nmany of the subsequent deci sions

rendered in the Eastern District. Bell v. UNUM Provident Corp.

222 F.Supp. 2d 692 (E.D.Pa. Sept 19, 2002)(Bayl son, J.)

(“Essentially for the reasons adopted by Judge Buckwalter in



Sprecher....”); Kirkhoff v. Lincoln Technical Institute, Inc.

221 F. Supp. 2d 572 (E.D.Pa. Sept. 6, 2002)(Bartle, J.)(“However,
as to the second McCarran-Ferguson factor we find the reasoning

i n Sprecher persuasive that the bad faith statute does not
constitute an integral part of the relationship between the

insurer and insured.”); Thonpson v. UNUM Provident Corp., No. 02-

4593, slip op. (E. D. Pa. Nov. 13, 2002)(Padova, J.)(“The Sprecher,
Kirkhuff and Bell courts each found that ERI SA preenpts

Pennsyl vania’ s bad faith insurance statute...because insurers
have a duty of good faith with respect to policy hol ders

regardl ess of the bad faith statute...the Court adopts the

reasoni ng of Sprecher, Kirkhuff and Bell....”).

The concern with findings based on this reasoning is
that they fail to consider two inportant realities which pertain
to 8§ 8371's effect on the policy relationship between the insurer
and the insured. First, Judge Buckwalter’s analysis correctly
notes that an insurer in Pennsylvania has the “obligation to act
in good faith.” However, mssing fromthis analysis is the fact,
as noted by the Third Crcuit, that “there is no conmon | aw

remedy for bad faith in the handling of insurance clains under



Pennsyl vania law.”* Keefe v. Prudential Property and Casualty

Ins. Co., 203 F.3d 218, 224 (3d. Cr. 2000). Wile other rel ated
causes of action do exist in the Pennsylvania common |aw (e.qg.,
breach of contract, fiduciary duty or contractual duty of good
faith), the truth of the matter is that without its own cause of
action, this “obligation to act in good faith” anounts to nothing
nore than a toothless requirenent. Gven this realization, in
1990, the Pennsylvania legislature attenpted to renedy this

i nadequacy by enacting 8 8371. Polselli v. Nationw de Mit ual

Fire Ins. Co., 126 F.3d 524, 529 (3d. Cr. 1997). Therefore, to

suggest that 8§ 8371 does little to change the contractual

rel ati onship between the parties with respect to the duty that an
insurer act in good faith is not entirely consistent with the
practicality of that obligation under the Pennsylvania conmon

| aw.

1 This Court is nmindful of the recent Pennsyl vani a Suprene Court decision in
Birth Center v. St. Paul Conpanies, Inc., 567 Pa. 386 (2001), which extended
Pennsyl vania’s comon law to include clainms for bad faith in the context of
insurers’ failure to use good faith in settling cases filed against the
insured. Birth Center has yet to be extended to include bad faith clains on
behal f of an insured against an insurer for failure to process a claimin good
faith, a scenario specifically addressed by the Pennsylvania Supreme Court in
D Anbrosio v. Pennsylvania National Mitual Casualty Ins. Co., 494 Pa. 501
(1981), when it found that an “[i]nsured was not entitled to suppl enent
renmedies in Unfair Insurance Practices Act by an action in trespass to obtain
danmages...and punitive danmages because of insurer’s alleged ‘bad faith’
conduct in denying claim”




Second, A bad faith cause of action under § 8371 is
“separate and distinct from[the] underlying contract cause of

action....” 1d. at 529; citing March v. Paradise Miut. Ins. Co.,

435 Pa. Super. 597 (1994). Section 8371's “separate and distinct”
status effectively rewites inportant provisions contained in the
policy between the insured and insurer. For exanple, a policy
may provide for an applicable statute of limtations for clains

agai nst the insurer. As Judge Gawt horop noted in Margolies v.

State Farm Fire and Cas. Co., 819 F. Supp. 637, 642 (E.D. Pa.

1992), “even if plaintiffs’ breach of contract claim were barred
by the policy’s limitation provision, the § 8371 bad faith claim
would survive since it is independent of the underlying claim?”
Such a characteristic is not exclusive to limtations periods,
but rather, would also apply in cases where an insurer inserts

| anguage in a policy which excludes punitive damages, limts
attorney fees or interest. Needless to say, such a policy m ght
even contain a clause prohibiting clains for bad faith. Section
8371 effectively overrides such | anguage by effectively

suppl enenting the policy with its provisions to create new

mandatory contract terns. In doing so, 8 8371 changes the



bargai n between the insurer and the insured, thereby effectuating
a shift in the risk as allocated in the policy.

These two points were not addressed in Sprecher or by
any of the courts adopting the Sprecher rationale. | present
themnot in a futile effort to satisfy the second factor of
McCarr an- Ferguson, but rather for two separate reasons. First,
to clarify legal precedent which may becone rel evant and,
therefore, applied in other contexts in the future; and, second,
because this anal ysis becones relevant |ater in assessing whether

8§ 8371 satisfies the second prong of the Mller test.

. Express Preenption and ERI SA's Savi ng C ause
Concerned with the prospect of Iimting the states’
rights or ability to regulate insurance, Congress drafted a

savi ng cl ause which exenpts from ERI SA's preenptive powers “any
| aw of any State which regulates insurance.” ERI SA §
514(b)(2)(A), 29 U.S.C. 8 1144(b)(2)(A). The Suprene Court has
recently set forth a newtwo part test which replaces the

McCar r an- Fer guson t hree-prong approach in determ ni ng whet her a

state law “regul ates insurance,” and is, therefore, exenpt from

10



ERI SA's preenptive effect. The two part MIller test requires
that state legislation: (1) “be specifically directed toward
entities engaged in insurance;” and (2) “substantially affect the
ri sk pooling arrangenent between the insurer and the insured.”
MIller 123 S.Ct. at 1479. The follow ng anal ysis exam nes

whet her § 8371 neets these requisites.

A. Specifically Directed Towards Entities Engaged in
| nsur ance

The first step under the MIler test is an inquiry as
to whether 8 8371 is “specifically directed towards entities
engaged in insurance.” 1d. There is little doubt that such an
inquiry nust be answered in the affirmative. One need | ook no
further than the statute itself to discover that this is the
case. First, the statute is entitled, “[a]ctions on insurance
policies.” In addition, the statute’s first sentence
specifically limts the provision’ s scope to insurers: “[i]n an
action arising under an insurance policy, if the court finds that
the insurer has acted in bad faith toward the insured....” 42
Pa.C.S. 8 8371 (enphasis added). Finally, each of the remedies

of fered under § 8371 are awarded or assessed “agai nst the

11



insurer.” Section 8371 is clearly directed towards entities
engaged i n insurance.

The Defendant’s assertion that 8§ 8371 fails
MIler because it regulates insurers as opposed to insurance is
unpersuasive. In Mller, Justice Scalia considers a scenario
wher eby Kentucky’'s Any WIling Provider Law regul ates the conduct
of insurance providers with regard to third-party providers.
MIler 123 S.C. at 1477. |In doing so, Justice Scalia concl udes

that the law “‘regul ates’ insurance by inposing conditions on the
right to engage in the business of insurance.” 1d. The instant
case presents a simlar situation whereby 8§ 8371 inposes

i ndustry-w de conditions regulating insurers’ conduct in the
normal operation of the business of insurance. Therefore, the
first prong of the Mller test is satisfied. The question now

becones whether 8 8371 substantially affects the risk pooling

arrangenent between the insurer and insured.

B. Substantially Affect the R sk Pooling Arrangenent

1. McCarran-Ferguson vs. Mller

The second part of the MIler test exam nes whether the

12



state |l aw “substantially affect[s] the risk pooling arrangenent
between the insurer and the insured.” Mller, 123 S. . at 1479.
It is critically inportant to note that this test differs
significantly fromthe first of the now defunct MCarran-Ferguson
factors which asks “whether the [law] has the effect of

transferring or spreading a policyholder’s risk.” Union Labor

Life Ins. Co. v. Pireno, 458 U. S. 119, 129 (1982). 1In the

MIller Opinion, Justice Scalia carefully differentiates the
second prong of the Mller test fromthe first MCarran-Ferguson
factor in no uncertain terns. “[The Mller] test requires only
that the state | aw substantially affect the risk pooling
arrangenent between the insurer and insured; it does not require
that the state law actually spread risk.” Mller, 123 S.C. at
n. 3, 1478.

2. Moral es-Ceball os & McGui gan

It appears as though this crucial differentiation was
over |l ooked by the Defendant, who incorrectly argues that 8§ 8371
must spread risk to satisfy Mller, as well as by two of ny

esteenmed col | eagues. Diego Morales-Ceballos v. First UNUM Life

Ins. Co. of Anmerica, No. 03-925, slip op. (E.D. Pa. May 27,

13



2003)(J.M Kelly, J.); MGuigan v. Reliance Standard Life Ins.

Co., 256 F.Supp.2d 345 (E.D.Pa. 2003)(RF. Kelly, J.). In

Mor al es- Cebal | 0s, Judge Janes McGrr Kelly correctly recites the
second prong of the MIler test. However, in application, he

relies entirely on Tutolo v. Independence Blue Cross, 1999 U. S.

Dist. LEXIS 6335, an 8§ 8371 ERI SA preenption case deci ded using

t he McCarran-Ferguson factors, “[i]n Tutolo, we determ ned that
‘[t]he bad faith | aw does not serve to transfer or spread the
policy holder’s risk; it provides the policy holder with a renedy
agai nst the insurer’ .for these reasons, we |likew se find that
Pennsyl vania’ s bad faith statute does not substantially affect

the risk pooling arrangenent..” Mboral es-Ceballos, No.03-925,

slipop. at 6. Simlarly, in MGQuiigan, Judge Robert F. Kelly
correctly recites Mller’s second prong and then cites Pil ot
Life?, a case where the Suprene Court applied the MCarran-

Ferguson factors and found that the state |law in question did not

2 Judge Kelly suggests that the M ssissippi bad faith | aw considered in Pil ot
Life is “just like Section 8371,” in that “it allowed an ERI SA pl an

partici pant whose claimwas inproperly processed to seek punitive danmages.”
McGQui gan, 256 F.Supp.2d at 348. It should be noted, however, that there were
significant differences between the M ssissippi bad faith law in question in
Pilot Life and 8 8371, including, but not limted to the fact that the

M ssi ssippi |law arises out of the common |law and was not limted to the

i nsurance industry, but rather applied generally to all contracts. Pilot Life
Ins. Co. v. Dedeaux, 481 U.S. 41, 49 (1987).

14



“effect a spreading of policyholder risk.” MQ@igan, 256
F. Supp. 2d at 348. After restating the Pilot Life Opinion as it
pertains to spreading of risk, Judge Kelly concl udes,
“[t]herefore, for the sane reasons as those given in Pilot Life,
I find that Section 8371 does not substantially affect the risk
pool i ng arrangenent between the insurer and the insured.”” 1d.
Wil e both of these cases correctly recite the second prong of
the Mller test, neither actually applies the standard as
presented by MIler. Rather, both revert to the very different
standard provided in the first of the MCarran-Ferguson factors.
W now turn to an analysis of 8§ 8371 using the Mller test’s
second prong.

3. Analysis under the MIller test
In explaining the risk pooling standard, Justice Scalia
applies the second prong of the Mller test to an old case. In

UNUM Life Ins. Co. of Anerica v. Ward, 526 U. S. 358 (1999), the

Suprene Court considered California s “notice-prejudice” rule
whi ch provided that California insurers could not avoid liability
on the basis of an untinely filing of a claim unless the insurer

shows that it suffered actual prejudice fromthe delay. 1d. at

15



359. The Ward Court held that “the notice-prejudice rule does
not spread the policyholder’s risk within the neaning of the

first McCarran-Ferguson factor.” Mller, 123 S.C. at n.3, 1478.

gquoting Ward, 526 U.S. 358. Justice Scalia goes on to explain,
“[the Mller test] requires only that the state | aw substantially
affect the risk pooling arrangenent between the insurer and
insured; it does not require that the state |aw actually spread
risk.” 1d. “The notice prejudice rule governs whether or not an
I nsurance conpany nust cover clains submtted |ate, which
dictates to the insurance conpany the conditions under which it
must pay for the risk that it has assuned. This certainly
qualifies as a substantial effect on the risk pooling arrangenent
between the insurer and insured.” 1d.

Just as California s notice-prejudice rule
substantially affects the allocation of risk between an insurer
and an insured by limting an insurer’s ability to deflect risk,
8§ 8371 does the sane. A quick |ook at the risk equation between
an insurer and an insured prior to, and just after, 8 8371's

enact nent shows a significant shift of risk fromthe insured to

16



the insurer in two ways.

First, inherent in any risk pooling arrangenent
between an insurer and an insured is the insured’ s risk that the
insurer will deny a claimin bad faith. § 8371 effectively
alters this arrangenent by dissuading insurers from denying
clains in bad faith. Sone may argue that renedies are already
avai lable in order to acconplish the same. However, in reality,
these renedies (i.e., conpensatory damages) do little to persuade
an insurer against denying a claimin bad faith. In addition,
the conpensatory renedi es available offer insurers little
incentive to settle bad faith lawsuits as their liability is
sonewhat limted and they are able to benefit by holding onto the
funds in dispute until judgnment is rendered at little or no
additional cost. As nentioned earlier, this is precisely why the
Pennsyl vani a Legi slature drafted 8 8371.

Second, and perhaps nost significantly, just as the
California notice-prejudice rule dictated terns between insurers
and i nsureds which prevented insurers fromdeflecting risk in the
policy, 8 8371 acconplishes the sanme. As explained earlier, the

separate and distinct status of § 8371 enables it to have the

17



effect of altering policy provisions. Therefore, risk deflection
provi sions used by an insurer to create limtations on clains and
damages are effectively nullified by 8§ 8371. There can be little
di spute that, in this regard, 8 8371 substantially affects the

ri sk pooling arrangenent between the insurer and the insured.

I, Conflict Preenption

Inits Mdtion for Judgnent on the Pleadings, the
Def endant raises the issue of conflict preenption. Specifically,
t he Defendant argues that Congress intended to limt the renedies
avai |l abl e under ERI SA to those specifically enunerated in ERISA' S
8§ 502(a), 29 U.S.C. § 1132(a), where there is no nention of
punitive damages. Therefore, the Defendant asserts, even if
§ 8371 qualifies under the MIller test for ERISA's saving cl ause,
permtting a plaintiff to proceed with an ERISA related bad faith
cl ai munder 8 8371 woul d underm ne Congress’ intent in drafting
ERI SA, and shoul d therefore be preenpted under the theory of
conflict preenption.

In support of its argunent, the Defendant relies

primarily on two cases, Pilot Life Ins. Co. v. Dedeaux, 481 U. S.

18



41 (1987), and Rush Prudential HMO Inc. v. Mran, 122 S.C. 2151

(2002), where the Suprenme Court suggests that because Congress
failed to include certain remedies in ERISA's renedi al schene
(ERI SA § 502(a), 29 U.S.C. 8§ 1132(a)), such renedies were
specifically excluded. The Pilot Life Court explained, “[t]he
policy choices reflected in the inclusion of certain renedi es and
t he exclusion of others under the federal schene would be
conpletely undermned if ERI SA-plan participants and
beneficiaries were free to obtain renedi es under state |aw that
Congress rejected in ERISA ... The deliberate care with which

ERI SA's civil enforcenment renedies were drafted and the bal anci ng
of policies enbodied in its choice of renedies argue strongly for
t he conclusion that ERISA's civil enforcenment renedi es were
intended to be exclusive.” Pilot Life, 481 U S. at 45. The Rush
Court goes one step further. Wthout wholly enbracing the dicta
of Pilot Life, the Rush Court holds “[a]lthough we have yet to
encounter a forced choi ce between the congressional policies of
exclusively federal renedies and the ‘reservation of the business
of insurance to the States’ we have anticipated such a conflict,

wth the state insurance regulation losing out if it allows plan

19



participants ‘to obtain renmedies that Congress rejected in
ERI SA.” Rush, 122 S.C. at 2165.

The Pilot Life and Rush hol di ngs are unpersuasive for
several reasons. First, unlike the case at hand, the Pilot Life
Court considered a M ssissippi common |aw which failed to qualify
for protection under ERI SA's saving clause. Second, the portions
of these Opi nions addressing conflict preenption are dicta and
are therefore not binding on this Court’s evaluation of the
instant Motion. That being said, this Court acknow edges t hat
the Defendant, as well as other Eastern District Judges, have
relied upon this dicta in their consideration of whether § 8371
is preenpted by ERISA. It is for this reason that this Court
will nmore fully explore the validity of Pilot Life and Rush as
they pertain to the conflict preenption issue explained above.

It is respectfully submtted that the Pilot Life and
Rush Courts’ determ nation of Congressional intent with regard to
ERI SA's stated renedies under § 502(a) is flawed in three
i nportant respects. First, as the Suprene Court itself has
stated, “cannons of construction are no nore than rules of thunb

that help courts determ ne the neaning of legislation, and in

20



interpreting a statute a court should always turn first to one,
cardi nal canon before all others. W have stated tine and again
that courts nust presune that a |legislature says in a statute
what it nmeans and neans in a statute what it says there....Wen
the words of a statute are unanbi guous, then this first cannon is

also the last.... Connecticut National Bank v. Germmin, 503

U S. 249 (1992). Rather than sinply accepting that Congress said
what it nmeant in drafting ERISA, the Pilot Life and Rush Courts
seemto have adopted and applied the cannon of construction known
as expressio unius est exclusio alterius, or, the inclusion of

one inplies the exclusion of the other. Blacks Law Dictionary,

Seventh Ed. In doing so, the Courts determ ned that because
Congress did not expressly include punitive damages as a renedy
under ERI SA'" renedi al schenme (8 502(a)), Congress never neant for
punitive danages to be allowed as a renedy under ERI SA or under a
state | aw which survived ERI SA preenption. This |eads us to our
second point.

Application of Congress’ inplied intent, as elicited by
using the expressio unius cannon in Pilot Life and Rush, directly

contradi cts Congress’ express intent found in plain | anguage of

21



ERISA itself. In drafting ERI SA, Congress created a saving

cl ause which exenpts “any | aw of any State which regul ates

i nsurance” fromERI SA's preenptive effect. ERI SA § 514(b)(2) (A,
29 U.S.C 8§ 1144(b)(2)(A). Oher than the obvious requirenment
that the | aw nmust regul ate i nsurance, Congress placed no other
requi sites or restrictions on the | aws saved from preenption
under ERI SA's saving clause. In this regard, Congress’ intent
was clear, it wanted all state |laws which regul ate i nsurance to
be exenpt from preenption under ERISA. The Pilot Life and Rush
hol di ngs present an inplied Congressional intent which flatly
contradicts this express intent. Rather than allow ng any state
| aw whi ch “regul ates insurance” to survive ERI SA preenption, this
inplied intent adds an additional requirenment, that is, the | aw
must not offer a remedy which is not |listed under 8§ 502(a). The
problemw th such a requirenent is that the Courts have taken an
inplied intent, which was derived by questionabl e neans, and have
interpreted that inplied intent to overrule Congress’ express
intent, as reflected in the saving clause. The problemis

hi ghl i ghted by applying the same formof interpretation used by

the Pilot Life and Rush Courts (expressio unius) in deriving

22



Congress’ inplied intent in 8 502(a) to the saving clause itself.
The saving clause exenpts “any | aw or any State which regul ates

i nsurance” from preenption. ERISA § 514(b)(2)(A), 29 U.S.C. 8§
1144(b)(2)(A). It does not contain any other restrictions on
which aws qualify for exenption. Therefore, under an expressio
uni us analysis, Congress inpliedly nmeant to exclude from

consi deration any other requisites for state laws to qualify for
the saving clause. The requirenent that a state statute not add
to those renmedi es provided by 8 502(a) is another restriction on
the application of the saving clause. As denonstrated above,
addi ng such a requirenent violates the express intent of Congress
as well as the inplied intent when using the form of
interpretation used by the Pilot Life and Rush Courts.

Finally, the Pilot Life and Rush Opi nions disregard the
fundanment al presunption against inplied preenption. “[T]he
historic police powers of the States were not to be superseded by
t he Federal Act unless that was the clear and manifest purpose of

Congress.” New York State Conference of Blue Cross & Blue Shield

Plans v. Travelers Ins. Co., 514 U S. 645, 655 (1995). Here, the

cl ear and mani fest purpose of Congress was nenorialized in the
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savi ng cl ause, which provides for state regulation to be excl uded
from preenption under ERI SA when it “regul ates insurance.” To
find to the contrary woul d suppl ant Congress’ express intent and,
in the process, would violate the spirit of the Tenth Anendnent,
“[t]he powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are reserved to

the states respectively, or to the people.” U S. ConsT. AMEND. X

CONCLUSI ON

In conclusion, this Court finds that 8§ 8371 satisfies the
two prong MIller test, thereby qualifying for exenption from
express preenption under ERISA. In addition, 8 8371 is not
subject to conflict preenption under ERI SA. Defendant’s Mbdtion

i s denied.

AN APPROPRI ATE ORDER W LL FOLLOW

Cl arence C. Newconer, S.J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOEL ROSENBAUM : ClVIL ACTI ON
Plaintiff
V.

UNUM LI FE | NSURANCE CO. OF

AVERI CA : NO.  01- 6758
Def endant
ORDER
AND NOW this day of Septenber, 2003, upon

consi deration of Defendant’s Motion to Reconsider, Plaintiff’s
response as well as the parties’ various supplenental briefs, it
is hereby ORDERED that said notion is DENIED for the reasons set
forth in the acconpanying Opinion. Because this matter satisfies
the requisites giving rise to an interlocutory appeal, leave to
fie such an appeal is given provided that such an appeal is filed

no | ater than Septenber 30, 2003.

AND SO I T I S ORDERED.

Cl arence C. Newconer, S.J.






