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MEMORANDUM OPINION

RUFE, J. June 25, 2003

Thisemployment di scrimination case comesbeforethe Court on Defendant’ sMotion
for Summary Judgment. For the reasons set forth below, Defendant’s Motion is granted and the
Complaint is dismissed with prejudice.

I FACTUAL BACKGROUND

Thefollowingistaken from the memorandaand documentary evidence submitted to
the Court, and taken in the light most favorable to Plaintiff, the non-moving party. See Matsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). Plaintiff Madhav S. Thakur

allegesthat hisformer employer, Defendant The R.W. Johnson Pharmaceutical Research Institute
(“PRI”), discriminated against him on the basis of age, and then retaliated against him when he
guestioned the legality of PRI’ s conduct.

Plaintiff began working for the entity now known as PRI in 1976.* Hewasfirst hired

asaScientist, and later promoted to Senior Scientistin 1980, aposition heheld until histermination.

! For purposes of clarity, the Court will refer collectively to PRI and its corporate predecessors as PRI.



Plaintiff received a raise in each of his first twenty-one years with PRI, and received PRI’'s
Development Award for outstanding contributions in his work on the Pancrease product.

Defendant contends that Plaintiff’ s performance record in the four years preceding
his termination reflects growing problems. During this period Plaintiff received three performance
ratingsin the “Needs Improvement” range of 1.6 to 2.5 on ascale of oneto five (2.5 for 1996; 2.0
for 1998; 2.0 for 1999) and onein the“Competent” range of 2.6-3.5 (2.69 for 1997). See Exs. T-29
& T-30 to Thakur Dep.; Menard Dep. at 43. Defendant concedes that Plaintiff was technically
proficient in discharging hisresearch duties, describing histechnical expertiseashis*strong point.”
Y et, PRI claimsthat Plaintiff’ s supervisors found his communication skills lacking, and offersthe
following example.

Plaintiff’s 1996 written performance review, signed by his then-supervisor Mike
Kopcha, notesthat areport drafted by Plaintiff had to be re-drafted “in a more concise and coherent
manner,” and states that Plaintiff needs to “develop more fully his writing skills.” It further
concluded that Plaintiff’ s written work “needs to be better organized,” and to better communicate
his scientific findings. Finally, the same report reiterated that Plaintiff’s “written and verbal
communication skills need to beimproved to more effectively conduct day-to-day business.” Inhis
written response to these criticisms, Plaintiff expressed surprise at the comments, and denied any
problem with hiscommunication skills. He closed hisresponse, “ Right from start [sic] you singled
me out for not cooperating with others. Isit discrimination? | hope not.” See Ex. T-25 to Thakur
Dep. However, Plaintiff did testify that one of his supervisors spoke to him about his writing and
communication skills, and that he received assistance from another supervisor on drafting areport.

Thakur Dep. at 200.



In June 1998, Plaintiff came under the supervision of Francois Menard, to whom he
reported until histermination. Plaintiff testified in his deposition that upon arrival at PRI Menard
excluded him from meaningful participation in the department. Thakur Dep. at 85-86, 93, 120-21.
Menard, on the other hand, testified that Plaintiff’s performance was deficient with respect to his
writing skills, and in other respects. He offered three incidents as examples. First, in July 1998,
Menard received acomplaint from one of PRI’ s business partners in Puerto Rico, saying that an e-
mail authored by Plaintiff contained a“disrespectful . . . tone.” Menard Dep. at 21. Menard spoke
to Plaintiff about thisincident, and Plaintiff apol ogized to the business partners. Thakur Dep. at 217.

Second, in August 1998, the team leader for aproject requested that Menard remove
Plaintiff from the team. The team leader complained to Menard about Plaintiff’s performance
relating to communication within the team, teamwork, and Plaintiff’s inability to identify and
implement solutions for the project. Menard removed Plaintiff from the team, and reassigned
Plaintiff’s team duties to himself. Menard Dep. at 18-19.

Third, inthefall of 1998, Plaintiff was asked to go to amanufacturing siteto provide
technical assistance on behaf of PRI. He was late for the appointment, arriving after the
manufacturing process for which he was to provide technical support had aready begun. After his
departure from the site, severa “critical issues’ arose that became “major problems’ for PRI.
Menard Dep. at 20.% Plaintiff testified that Menard never spoke to him about thisincident. Thakur

Dep. at 218:18-21.

2 PRI contends that Plaintiff “admitted duri ng his deposition that his involvement in the incident was
viewed as a problem.” However, upon review of the deposition testimony, and taking his statementsin the light most
favorable to him, it appearsto the Court that PRI is attempting to take Plaintiff’s statements out of context. At the
very least, placing the statements in context, it is certainly not clear that Plaintiff is admitting fault or responsibility
for any mishap, as PRI would haveit.
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PRI contends that throughout 1999 Menard learned of other problems involving
Thakur, including communicating with and getting along with co-workers, cleaning and using
equipment, and preparing written reportsin good form. Menard claimsthat he communicated these
problemsto Plaintiff. Menard Dep. at 39-40.

As he did for al employees under his supervision, Menard met with Plaintiff in
December of 1998 and 1999 to discuss Plaintiff’s performance for the previous year. During the
December 1998 performance review, Menard began the meeting by simply handing to Plaintiff his
written performance rating of 2.0, and never said anything to Plaintiff.> Plaintiff expressed his
disappointment, saying Menard never accorded him the respect he deserved, and that the low rating
reflects discrimination against him. Thakur Dep. at 209-10. Plaintiff next said, “[Y]ou are giving
me zero raise. That meansyou - - you're going to fire me. Areyou going to fire me or areyou - -
| think | said why don’t you then give me a package,” referring to a severance package offered to
some other PRI employees. Thakur Dep. at 210:10-13; Menard Dep. at 31-32. In a follow-up
meeting in January 1999, Menard and Plaintiff discussed specific ways to improve Thakur’'s
performance. Menard Dep. at 30-31, 33-34, & Email of 2/6/1999 from Menard to Thakur. Plaintiff
never received any written evaluations of his performance from Menard, other than the numerical
performance ratings, but Menard contends he gave oral feedback to Plaintiff on an ongoing basis.
Menard Dep. at 27-28.

At the December 1999 performancereview, Plaintiff again received a2.0 rating, and

3 Plaintiff and Menard provide dightly different accounts of this meeting, and so the Court must credit
Plaintiff’s version here. Menard contends that the meeting lasted approximately 30 minutes, during which he
reviewed orally the basis for the 2.0 performance rating, and discussed ways for Plaintiff to improve his
performance. Menard Dep. at 29-31.
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learned he would not receive araise. Menard Dep. at 43:22-23. After some discussion, Plaintiff
again asked for a severance package, which Menard agreed to inquireinto. Thakur Dep. at 212-13;
Menard Dep. at 43-45. Describing hisreactiontothisnews, Plaintiff testified, “1 kept quiet, because
| knew company - - that two years at zero raise means you are ready to fire me. That’'s what he
always wanted, me to befired.” Thakur Dep. at 212:10-12. Plaintiff maintains that at neither the
December 1998 nor the December 1999 performance review did Menard discuss any aspect of his
job performance. Thakur Dep. at 133:24-134:12; L etter of 5/3/00 from Thakur to Hochberg-Smith
at 2.

Internal PRI discussions began regarding a possible termination of Plaintiff, with a
severance package. Menard Dep. at 45, 53. In aMarch 13, 2000 human resources memorandum,
it was noted that Menard “ has had continuing discussions about performance with [Plaintiff] as he
has encountered difficulty in maintaining adegquate job performance since 1997.” Memorandum of
3/13/00 from Robinsonto Deyo, et a. It reviewed his declining performanceratings and lack of pay
increases, and continued:

[Plaintiff] has not kept pace with developmentsinthefield. He hasdifficulty
with written communi cations, sometimes having to correct hismaterial four or
five times to make his work clear and understandable. He has difficulty
finishing assignments in timely fashion, with the exception of his work with
Topiramate. With regard to this product, he does provide alevel of expertise
not otherwiseavailablewithinthework group. Whilethat product isimportant
to us, that expertise aone is not enough to make a total contribution to the
group’ s objectives. . . . [W]e believe it would be to our advantage to offer a
contract for him to work on Topiramate®, as needed.
Id. It further noted that Plaintiff “has stated an interest in a separation agreement,” and concluded

by recommending termination with aseverance package. 1d. Although this severance package was

discussed interndly, at no time did PRI make any efforts to determine whether Plaintiff could be
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reassigned to another position within PRI. Menard Dep. at 48:6-20.

On March 29, 2000, PRI offered Plaintiff a separation agreement and terminated his
employment as of April 14, 2000. See Letter of 3/29/2000 from Vonderhorst to Thakur (the
“Separation Agreement”). The Separation Agreement included an offer to work as a consultant to
PRI at an hourly wage to conduct work on the Topiramate product. Id. Y 6. In discussing the
Separation Agreement during a meeting with Menard and a human resources officer, Mr. James
Kuhn, Plaintiff stated that if he were to work in a consulting capacity, he did not wish to work with
Menard. Plaintiff signed the Separation Agreement on April 10, 2000. Thakur Dep. at 59-63;
Separation Agreement at 7. After Plaintiff left, his work load was “spread out among the other
scientists’ at PRI, al of whom were younger than Plaintiff, who was just shy of 64 years of age.
Menard Dep. at 65:2-3; Thakur Dep. at 145:18, 215:1-3 (Plaintiff was oldest employeein hiswork
group); Complaint § 7 (Plaintiff was born on May 17, 1936).

Soon thereafter, on April 14, 2000, Plaintiff called Ms. Marion Hochberg-Smith at
PRI and said that he wanted to revoke the Separation Agreement, and that he believed he had been
discriminated against. However, he aso told Ms. Hochberg-Smith that he wanted an extension of
timeto further consider theterms of the Separation Agreement. Thakur Dep. at 64 & Ex T-3; Letter
of 4/16/00 from Kuhnto Thakur. Plaintiff had the same conversation with Mr. Kuhn, and explained
to Mr. Kuhn that he and M's. Hochberg-Smith were having an ongoing discussion about his charge
of discrimination. Thakur Dep. at 65. In an April 16, 2000 letter from Mr. Kuhn to Plaintiff, PRI
granted an extension of “two or threedays,” or until Ms. Hochberg-Smith completed her inquiry into
Plaintiff’s“statements.” The letter also set forth in greater detail the terms of the consulting work

offered in the Separation Agreement. Letter of 4/16/00 from Kuhnto Thakur. Thenext day, afaxed

-6



notefrom PRI to Plaintiff confirmed the extension, and stating that it “will allow Marion Hochberg-
Smith to review theissues.” Facsimile of 4/17/00 from Vanderhorst to Thakur.

OnMay 3, 2000, Plaintiff followed up with aletter to Ms. Hochberg-Smith regarding
his charge of discrimination. See Letter of 5/3/00 from Thakur to Hochberg-Smith (“1 was hoping
to hear from you by now.”). Plaintiff set forth anumbered list of complaintsand concernsregarding
the nature of histermination, including, among other things, (1) that he wasterminated with only a
week’s notice after 23 %2 years of employment with PRI, afact he described as “disgraceful” and
depriving him of an “honorable exit with dignity”; (2) that he had been called to Menard’s office
under the pretext of discussing aresearch project but instead was handed anotice of separation; (3)
that Menard had engaged in a “deceitful pattern” of conduct towards him, such as by excluding
Plaintiff from discussions about projects on which he was working, only to offer him in the
Separation Agreement a consulting position on the same projects; (4) that he had always
satisfactorily answered queries regarding PRI products; (5) that he had received “0" pay raises for
1999 and 2000, but never received aformal or informal critique of his performance from Menard;
and (6) that he never approached any “higher authority” within PRI because he did not wish to make
a“big fuss,” because he was planning to retire within a few years, and because he always felt an
obligation to PRI, who was sponsoring a scholarship for his son at Harvard University. Id.

PRI reissued the Separation Agreement to Plaintiff on June 28, 2000. See L etter of
6/28/00 from V onderhorst to Thakur. OnJuly 11, 2000, Plaintiff rejected the Separation Agreement
in ahandwritten note faxed to PRI, with ahard copy following viamail. Thakur Dep. at 140-41 &
Ex. T-8 thereto. Thereafter, in accordance with PRI policy, Plaintiff received $71,476.92 in certain

benefitsand severance pay. See Separation Agreement 3 (*Y ou areentitled to certain benefitsand
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to severance pay . . . whether or not you sign this Agreement and Release.”).
OnJuly 18, 2000, Plaintiff, through hisattorney, wroteto PRI, statingin relevant part:
Please be advised and put on notice that my firm has been retained by your
former employee Madhav S. Thakur concerning an age
discrimination/wrongful discharge case. As you have been apprised by Mr.
Thakur the [Separation Agreement] has been rejected. . . . However in
reviewing your letter offer agreement, | note the offer of aconsulting position.
Kindly provide my officewith theterms, hours, pay rate and conditions of said
independent consulting position extended to Mr. Thakur. . . . Lastly, please
provide to my office should my client consult for your company, assurances
that hewould not befurther discriminated against or retaliated against by other
employees and management.
Letter of 7/18/00 from Sobel to Vonderhorst. PRI’ sattorney responded to thisletter, stating that the
company was sati sfied that there had been no discrimination or wrongful discharge, that the reasons
for histermination had beenwell documented and communicated to Plaintiff, and concluding, “With
respect to a consulting position, in light of your client’s unwarranted reservations that is probably
not an optimal solution.” Letter of 8/2/00 from O’ Shaughnessy to Sobel.
Plaintiff filed a charge of discrimination with United States Equal Opportunity
Commission and the Pennsylvania Human Relations Commission on August 9, 2000, and initiated
the instant action on March 16, 2001. Plaintiff seeks redress for alleged age discrimination and
retaliation by PRI, and asserts claims under the Age Discrimination in Employment Act, 29 U.S.C.
8 621 et seg. (“ADEA”) and the Pennsylvania Human Relations Act, 43 P.S. 8 955 et seq.
(“PHRA™). Jurisdictionispremised on afederal question and this Court’ spendent jurisdiction. See
28 U.S.C. 88 1331, 1367.
The case was stayed between June 2001 and June 2002 while Plaintiff pursued his

claim within PRI’ s dispute resolution program. In August 2002 this case was reassigned to this



judge' s calendar,* and discovery proceeded thereafter. Defendant PRI now moves for summary
judgment on all claims.

. SUMMARY JUDGMENT STANDARD

The underlying purpose of summary judgment isto avoid a pointlesstrial in cases

whereitisunnecessary and would only cause delay and expense. Goodmanv. Mead Johnson & Co.,

534 F.2d 566, 573 (3d Cir. 1976), cert. denied, 429 U.S. 1038 (1977). Under Fed. R. Civ. P. 56(c),
summary judgment is appropriate “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that thereis no genuine issue asto any
materia fact and that the moving party is entitled to ajudgment as a matter of law.” See Celotex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). In order to avoid summary judgment, disputes must be

both 1) material, meaning concerning facts that are relevant and necessary and that might affect the
outcome of the action under governing law, and 2) genuine, meaning the evidence must be such that

areasonablejury could return averdict for the nonmoving party. Anderson v. Liberty L obby, Inc.,

477 U.S. 242, 248 (1986).

The moving party bearstheinitial responsibility for informing the Court of the basis
for its motion and identifying those portions of the record that demonstrate the absence of agenuine
issue of material fact. Celotex, 477 U.S. at 323. It is not required to produce any evidentiary
materials to negate the opposing party’sclaim. 1d. The burden then shifts to the nonmoving party
to designate, through the use of affidavitsand other evidentiary materials, specific facts showing that

thereisagenuineissuefor trid. 1d. at 324; Fed. R. Civ. P. 56(€). Indecidingamotionfor summary

* The case was reass gned pursuant to the Eastern District of Pennsylvania s procedure for random
reassignment of cases.
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judgment, all facts must be viewed and all reasonable inferences must be drawn in favor of the non-

moving party. MatsushitaElec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

(. DISCUSSION

Based onthefactsset forth supraat Part |, Plaintiff allegesthat PRI fired him because
of hisagein violation of the ADEA and PHRA. In addition, Plaintiff contends that PRI rescinded
its offer of a consulting position when it learned that Plaintiff intended to pursue a clam of
discrimination, and that such conduct constitutes retaliation prohibited by the ADEA and PHRA.
Each of these claims s discussed below.

A. I ntentional Age Discrimination - Counts One and Two

Under the ADEA and the PHRA, it is unlawful for an employer to discharge any
individual because of that individual’sage. 29 U.S.C. § 623(a)(1) (2003); 43 P.S. 8§ 955(a) (West
Supp. 2003). Thereisno need to differentiate between Plaintiff’ sADEA and PHRA claimsbecause

the same analysis appliesfor purposes of today’ sdecision. Jonesv. Sch. Dist. of Philadelphia, 198

F.3d 403, 410 (3d Cir. 1999); Connors v. Chrysler Fin. Corp., 160 F.3d 971, 972 (3d Cir. 1998).

Generally, aplaintiff can establish that he has been subjected to illegal employment discrimination

through use of either direct evidence, see Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), or

through use of indirect or circumstantial evidence. See McDonnell Douglas Corp. v. Green, 411

U.S. 792 (1973). Because Plaintiff has not adduced any direct evidence of discrimination, the Court

proceeds analytically under the rubric of McDonnell Douglas, and its burden-shifting framework,

asclarified in Reevesv. Sanderson Plumbing Prods., 530 U.S. 133, 142-43 (2000); see also Keller

v. Orix Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d Cir. 1997) (en banc). Although the burdens

shift back and forth between a plaintiff and a defendant, “[t]he ultimate burden of persuading the
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trier of fact that the defendant intentionally discriminated against the plaintiff remains at all times

with the plaintiff.” Texas Dep't of Cmty. Affairsv. Burdine, 450 U.S. 248, 253 (1991).

First, the plaintiff bears the burden of establishing, by a preponderance of the
evidence, aprimafacie case of discrimination. Reeves, 530 U.S. at 142. Inthe age discrimination
context, this requires a showing that the plaintiff was (1) amember of a protected class, i.e., forty
yearsof age or older; (2) was qualified for the position at issue; (3) suffered an adverse employment
action; and (4) was replaced by a sufficiently younger person, raising an inference of age

discrimination. Anderson v. Consol. Rail Corp., 297 F.3d 242, 249 (3d Cir. 2002). In the case at

bar, the parties have not adequately discussed whether Plaintiff can establish a prima facie case,®
instead focusing almost all of their argumentson the” pretext” stage of the analysis (discussed infra).
In any event, because the Court’ s decision rests on the pretext issue, it will assume for purposes of
anaysis that Plaintiff can establish aprimafacie case.

If the plaintiff succeeds in making this showing, there arises a presumption of

unlawful discrimination, and the burden then shifts to the employer to rebut the presumption by

® PRI dedicates asi ngle sentence of its memoranda to suggesting that Plaintiff cannot establish that he was
replaced by someone younger, and Plaintiff does not respond to it. Although the requirement that a plaintiff be
replaced by a sufficiently younger person has often been repeated as constituting the fourth prong of the primafacie
case in the age discrimination context, well reasoned opinions have questioned whether it is absolutely essential, or if
such afact merely supports the critical showing of an inference that the adverse employment action was based on an
illegal discriminatory criterion. See, e.q., Baselice v. Philadelphia Fed'n of Teachers Health & Welfare Fund, No.
Civ.A.01-477, 2002 WL 827128, at *2 n.6 (E.D. Pa. May 1, 2002) (to meet fourth prong, “any age disparity between
plaintiff and other employees which creates an inference of age discrimination will suffice”); Davisv. Tammac
Corp., 127 F. Supp. 2d 625, 633-34 (M.D. Pa. 2000); Grabosky v. Tammac Corp., 127 F. Supp. 2d 610, 618-20
(M.D. Pa. 2000); accord Danas v. Chapman Ford Sales, Inc., 120 F. Supp. 2d 478, 484-86 (E.D. Pa. 2000).

Here, the record reveals that Plaintiff was not replaced by anyone; rather, his duties were redistributed to
other workers who were younger. Because the parties have failed to advance any substantial argument as to how
these particular facts interplay with the legal requirements of the prima facie case, the Court will not address the
issue. Compare Bartholomew v. St. Luke’s Hosp., No. Civ.A.02-2876, 2003 WL 21250561, at *3-5 (E.D. Pa. Apr.
29, 2003) (noting that the Third Circuit has not specifically held whether strict adherence to the “ sufficiently
younger” prong is required, but declining to reach the issue because plaintiff failed to produce other evidence of age

discrimination).

-11-



articulating alegitimate, non-discriminatory reason for the adverse employment action. St. Mary’s

Honor Ctr. v. Hicks, 509 U.S. 502, 506-07 (1993). In the instant matter, this stage of the analysis

isalso not at issue, as PRI has stated that Plaintiff’ stermination arose from certain job performance
problems.

In the fina step, the presumption drops from the case, and the plaintiff “must be
afforded an opportunity to prove by a preponderance of the evidence that the legitimate reasons
offered by the defendant were not itstrue reasons, but were a pretext for discrimination.” Burdine,
450U.S. at 253. Thishecan do *by showing that the employer’ s proffered explanation isunworthy
of credence.” 1d. at 256. “[ A]though the presumption of discrimination dropsout of the picture once
the defendant meets its burden of production, the trier of fact may still consider the evidence
establishing the plaintiff’ s primafacie case andinferences properly drawn therefrom. . . ontheissue
of whether the defendant’ sexplanation is pretextual.” Reeves, 530 U.S. at 143 (internal quotesand
citations omitted); see also Jones, 198 F.3d at 412 (at this stage of the anaysis, “the court focuses
on whether thereis sufficient evidence from which ajury could conclude that the purported reasons
for defendant’s adverse employment actions were in actuality a pretext for intentional . . .
discrimination”).®

In order to defeat a defendant’s summary judgment motion at the pretext stage, a
plaintiff “must point to some evidence, direct or circumstantial, from which a factfinder could
reasonably either (1) disbelieve the employer’ s articul ated legitimate reasons; or (2) believethat an

invidiousdiscriminatory reason was morelikely than not amotivating or determinative cause of the

® At trial, however, a plaintiff must prove “both that the reason was false, and that discrimination was the
real reason.” Hicks, 509 U.S. at 515.
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employer’saction.” Fuentesv. Perskie, 32 F.3d 759, 764 (3d Cir. 1994). Withregardto discrediting

an employer’s proffered reason, the Third Circuit has said:

[T]he plaintiff cannot simply show that the employer’ s decision waswrong or
mistaken, since the factual dispute at issue is whether discriminatory animus
motivated the employer, not whether the empl oyer iswise, shrewd, prudent, or
competent. Rather, the nonmoving plaintiff must demonstrate that such
weaknesses, implausibilities, inconsi stencies, incoherencies, or contradictions
inthe employer’ s proffered legitimate reasonsfor its actions that areasonable
factfinder could rationally find them unworthy of credence.

Id. at 765; accord Carson v. Bethlehem Steel Corp., 82 F.3d 157, 159 (7th Cir. 1996) (“[F]ederd

courts are not arbitral boards ruling on the strength of ‘cause’ for discharge. The question is not
whether the employer madethe best, or even asound, businessdecision; it iswhether thereal reason
isdiscrimination.”). Discrediting the employer’ s proffered reason only aids the plaintiff insofar as
it “permit[s] areasonable factfinder to infer that the employer did not act for the proffered reasons.”

Shaner v. Synthes, 204 F.3d 494, 503 (3d Cir. 2000). It isthisissue of pretext where the parties

diverge, with PRI and Plaintiff differing over whether the record contains sufficient evidence that
could either giveriseto an inference of discrimination, or that could cast doubt on the credibility of
PRI’ s proffered explanation.

In advancing its Motion, PRI contends that Plaintiff cannot demonstrate that he was
the victim of intentional discrimination on the basis of age. In sum, it points out that Plaintiff
received low performance ratings in the years preceding his termination, that supervisors had
repeatedly criticized Plaintiff’ scommunication and writing skillsduring thistime, that severa other
performance problemsarose, that Plaintiff wasawarethat hisperformancewas considered deficient,
and that this course of eventsled Plaintiff to request and ultimately receive the offer of aseverance

package. In response, Plaintiff offers three bases upon which ajury could regject PRI’ s proffered
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reason and infer discrimination.

First, he contendsthat PRI has not been consistent in stating thereason for Plaintiff’s
termination. He places specia emphasis on one of PRI’ s statements in Plaintiff’s application for
unemployment benefit paymentsfrom the PennsylvaniaUnempl oyment Compensation Bureau. See
Employer’ s Notice of Application. Plaintiff told the Bureau that he had been “fired.” By contrast,
PRI stated in the application that Plaintiff had “ Retired w/Severance.” |d.

Plaintiff’s special emphasis on this statement is misplaced. Considering al of the
circumstances surrounding Plaintiff’ s separation, even taken in the light most favorableto Plaintiff,
itwould beastretch to say that PRI’ s statement that Plaintiff retired with severance wasinconsi stent
with its prior statements. Plaintiff began requesting a severance package at the end of 1998, and
reiterated hisrequest at the end of 1999. See, e.q., Thakur Dep. at 210:11-13 (“Areyou goingtofire
me or are you - - | think | said, why don’t you then give me a package.”). The possibility of a
severance package was ultimately taken up by PRI, debated internally, and eventually offered to
Plaintiff. The fact that Plaintiff ultimately rejected the specific terms offered to him in the
Separation Agreement does not mean that he did not retirewith severance. Infact, therecordreveals
that Plaintiff did, in fact, retire with severance in the amount of $71,476.92. See Separation
Agreement 13 (Y ou areentitled to certain benefitsand to severance pay . . . whether or not you sign
thisAgreement and Release.”). Thisisfurther underscored by the fact that following his separation
from PRI Plaintiff described himself as“retired.” Recalling an interaction with an acquaintance, he
said, “Heknows|’mretired. That’swhat everybody knows. | retired, yes.” Thakur Dep. at 193:20-
21.

Moreover, whether Plaintiff technically “retired” or was*“fired” from PRI isperhaps
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open to debate, but it addslittle or nothing to thecritical inquiry, i.e., whether PRI’ sjustification for

Plaintiff’s separation is “unworthy of credence.” Burdine, 450 U.S. a 256. PRI’s statement in

Plaintiff’s unemployment benefits application might suggest some ambiguity as to the posture,
manner, or nature of Plaintiff’s separation from PRI, but it does not suggest that the reason for
Plaintiff’ sseparation from PRI was anything other than deficient performance, as PRI has contended
al along.

In addition to the PRI statementsin the unemployment benefits application, Plaintiff
attempts to create inconsistencies out of other PRI statements where there clearly are none. For
example, he compares and contrasts an internal PRI memorandum that criticizes Plaintiff’ s ability
to keep pacewith developmentsin hisfield, with Menard’ scriticismof Plaintiff’ sability to get along
with others. He contends that these criticisms were never before cited as a basis for Plaintiff’s
termination prior to thislawsuit, and that they are offered now as post hoc rationalizations advanced
solely for purposes of defeating Plaintiff’s claim. However, Plaintiff ignores other portions of the
same memorandum on which he relies that note “continuing discussions’ between Menard and
Plaintiff regarding performance problems, as well as Plaintiff’s “difficulty with written
communications.” Memorandum of 3/13/00 from Robinson to Deyo, et al.

In light of the foregoing, the Court concludes that ajury could not disbelieve PRI’s
stated reasons for Plaintiff’s separation based on these alleged inconsistencies. In other words,
Plaintiff has failed to present evidence amounting to “such weaknesses, implausibilities,
inconsistencies, incoherenciesor contradictionsintheemployer’ sproffered reasonsfor itsaction that
areasonable factfinder could find them unworthy of credence.” Fuentes, 32 F.3d at 765.

Second, Plaintiff contends that there is sufficient evidence of Plaintiff’s good
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performance to belie the notion that PRI fired him for bad performance. He notes that he received
araisein each of hisfirst twenty-one years of employment. Furthermore, he calls attention to an
interna PRI memorandum that highlights the value of Plaintiff’s scientific expertise. Finally, he
notesthat PRI offered him aconsulting arrangement, thereby suggesting that PRI was satisfied with
his performance, but wanted to eliminate an ol der permanent employee. With thisevidencein mind,
he argues, a jury could conclude that his termination was not based on sub-par performance, but
rather on his age.

Thisevidenceisalsoinsufficient todiscredit PRI’ sproffered explanation. Itisclearly
established in employment discrimination casesthat “[ p]retext isnot established by virtue of thefact
that an employee has recelved some favorable comments in some categories or has, in the past,

received somegood evaluations.” Ezoldv. Wolf, Block, Schorr and Solis-Cohen, 983 F.2d 509, 528

(3d Cir.), cert. denied, 510 U.S. 826 (1993). Assuch, the fact that Plaintiff received raises earlier
in his career isinapposite.

Nor isit significant if PRI thought Plaintiff was a brilliant scientist, so long as its
proffered reason for terminating Plaintiff isworthy of credence. In making employment decisions,
an employer is entitled to utilize subjective criteria, determine which criteria are outcome-
determinative, and describe its reason for the adverse employment action in those terms. A court
may not question an employer’s basis for terminating an employee unless that basis is rooted in

illegal discrimination or otherwise contravenesthe law. See, e.q., Leungv. SHK Mmgat., Inc., No.

Civ.A.98-3337, 1999 WL 1240961, at * 7 (E.D. Pa. Dec. 21, 1999) (“ Thefact that an employer relied
on aparticular areawhere an employeeisdeficient in making the decision to terminate an employee,

ignoring many areaswheretheemployeeexcels, isnot evidence of discrimination unlessthe plaintiff
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can show that other similarly situated employees were judged according to different criteria.”). The
fact that PRI may have considered Plaintiff’ s technical expertiseto be an asset does not preclude it
from firing him for what it viewed as some other shortcoming, so long as it did not denote his
membership in a protected class as a shortcoming, and so long as it judged similarly situated
employees according to the same criteria. There is no evidence in the record that PRI deemed
Plaintiff’s age to be a shortcoming; by contrast, the record contains substantial evidence of his
performance-related shortcomings. Similarly, Plaintiff has produce no evidence regarding PRI’s
treatment of other similarly situated employees.

Of course, aplaintiff may discredit an employer’ sproffered reasonif thereisevidence
that contradictsthe proffered reason, or tends to show that the employer did not actually rely on the

proffered reason. See, e.q., Brewer v. Quaker State Oil Ref. Corp., 72 F.3d 326, 331 (3d Cir. 1995)

(plaintiff survived summary judgment where proffered reason for termination was poor performance,
but employer had stressed that sales volume was primary measure of performance, employee had
exceeded sal es quotas and received abonus three months before hewasfired, and wasthe only sales
representative who received such a bonus). Here, Plaintiff adduces no such evidence. To the
contrary, he admitsthat he was counsel ed about problemswith hiswriting and communication, and
even testified that he was aware that he was destined for termination in light of the fact that he did
not recelvearaisetwo yearsinarow. Thakur Dep. at 200, 212. Hisgood performance as ascientist
notwithstanding, thereisno disputethat therewereissueswith other aspectsof hisperformance, and
Paintiff fails to contradict PRI’ s reliance thereon.

Finally, Plaintiff contends that PRI failed to adhere to its own corporate policiesin

dealing with him, and that this raises an inference of discrimination. First, he contends that PRI
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policy required Menard to provide Plaintiff with either written or informal performanceeval uations,
that Menard failed to do so because he did not want to give Plaintiff any opportunity to improve his
performance, and that a reasonable jury could therefore conclude that Menard was discriminating
against Plaintiff. Second, he contends that PRI failed to conform to its policy of attempting to
reassign veteran and ol der employeesto another position within PRI beforeresorting to termination.’

Even assuming PRI did not conform to its own policies, this is not evidence of
discrimination unless Plaintiff can show that PRI administered these policies in a discriminatory
manner. For example, if Plaintiff showed that Menard evaluated other Senior Scientistsin oral and

written form, but did not extend the same manner of critique to Plaintiff, an inference of

discrimination might arise. See, e.q., Keller, 130 F.3d at 1111 (“Evidence that a plaintiff was not
criticized may take on significance if the plaintiff can show that other comparable employees
regularly received express eva uations of their work.”); Leung, 1999 WL 1240961, at * 7 (“ Evidence
of alack of criticism may become important if the plaintiff can show that, in this respect, she was

treated different than other similarly situated employees.”).? Plaintiff has produce no such evidence,

" The relevant policy provides:

Where an employee’s performance [is] judged inadequate following an extended period of
acceptable performance in the past, and where extraordinary circumstances do not prevail,
and where correctiveactionsdo not work, and where the empl oyee meetseither thefollowing

limits:
. 20 or more years of company service, or
. age and company service equaling 60 or more,

the employee may, as appropriate, be offered reassignment one time to another position
whereit isanticipated by management that thereisagood chance of success, not necessarily
at the same level but without loss of pay. Should the employee refuse reassignment which
is viewed appropriate by management the normal termination process will apply.

PRI Policies and Procedures, 8 VI.A.6.
8 Asthe Third Circuit has noted, * [e]lmployers who are dissatisfied with the performance of their employees

sometimes voice express criticism to those employees, but employers do not always do so.” Keller, 130 F.3d at
1111. Itisnot for this Court to approve or disapprove of Menard’ s management practices, but only to ask if his
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and in fact the only evidence in the record is to the contrary. See Menard Dep. at 27:4-18 (“I did
performance assessments, but we did not fill out the written form.”). Similarly, if Plaintiff could
identify other veteran or older employees who were offered reassignment within PRI, it would be
evidence of discrimination because there is no dispute that Plaintiff received no such offer.
However, he has produced no such evidence, or any other evidence to suggest that age “actually
played arolein [the decision making] process and had a determinative influence on the outcome.”

Hazen Paper Co. v. Bigains, 507 U.S. 604, 610 (1995).

The Court notes that Plaintiff in reciting the facts of this case repeatedly states that
Menard excluded him from any meaningful rolein the department. Y et, nowherein discussing his
legal claim does Plaintiff attempt to explain to the Court exactly how this allegation givesriseto an
inference of age discrimination, which if it does not makesit immaterial to theissuesat hand. See
Fed. R. Civ. P. 56(e) (when responding to a motion for summary judgment, opposing party “must
set forth specific facts showing that thereis a genuineissue for trial”) (emphasis added). Nor has
he cited any case law addressing whether exclusion, on its own, would somehow suggest
discrimination.® Given the absence of any other factual circumstances supporting Plaintiff’s claim
that hewasthe subject of intentional discrimination, andintheabsenceof any articulated connection
between Menard's alleged conduct and age discrimination, this “mere scintilla of evidence’ in
Plaintiff’s favor is not enough to withstand summary judgment. Anderson, 477 U.S. at 249.

Upon review of the parties’ submissions, the Court holds that Plaintiff hasfailed to

practices violate age discrimination laws. Seeid. at 1108 (“the factual dispute at issue is whether discriminatory
animus motivated the employer, not whether the employer is wise, shrewd, prudent, or competent”) (quoting Fuentes,

32 F.3d at 765)).

% In fact, Plaintiff’s memorandum of law is devoid of citation to any case that is factually analogous to the
case at bar with respect to any issue presented here.
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offer any evidence “from which a factfinder could reasonably . . . disbelieve the employer’s
articulated legitimate reasons’ for his separation from PRI, or “believe that an invidious
discriminatory reason was more likely than not a motivating or determinative cause of” his
separation. Fuentes, 32 F.3d at 764. Accordingly, summary judgment infavor of PRI on Plaintiff’s
intentional discrimination claimsis appropriate.
B. Retaliation - Counts Three and Four

Plaintiff claimsthat after PRI learned that he planned to assert an age discrimination
claim against PRI, it decided to revoke the offer of a consulting arrangement, and that such action
constitutes unlawful retaliation in violation of the ADEA and PHRA. See 29 U.S.C. § 623(d); 43
Pa. Cons. Stat. Ann. § 955(d). The same general standards and analysis apply to retaliation claims

under both statutes. See Fogleman v. Mercy Hosp., Inc., 283 F.3d 561, 567 (3d Cir. 2002).

To establish aprimafacie case of retaiation, aplaintiff must show that: (1) heor she
engaged in aprotected employeeactivity; (2) theemployer took an adverse employment action after
or contemporaneous with the protected activity; and (3) acausal link exists between the protected

activity and the adverse action. Weston v. Commonwealth of Pennsylvania, 251 F.3d 420, 430 (3d

Cir. 2001). The parties do not dispute that the first element is satisfied because Plaintiff engaged
in aprotected activity when he complained about age discrimination. The dispute arises somewhere
amidst the second and third elements, and is not easily categorized. While Plaintiff contends that
PRI revoked an open offer of a consulting arrangement in retaliation against his discrimination
complaints, PRI contendsthat it did no such thing, and that in fact Plaintiff rejected the agreement.
AsPRI putsit, “there was nothing for PRI to take an adverse action against.” Rather, it argues, PRI

merely declined to renew the offer after it had been rejected by Plaintiff.
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The chronology of events and the documentary evidence before the Court
demonstrates that Plaintiff has failed to meet his burden of demonstrating a prima facie case of
retaliation. Plaintiff initially accepted the Separation Agreement on April 10. On April 14 hecalled
Ms. Hochberg-Smith and Mr. Kuhn, and during these conversations he complained that hisfiring
wastheresult of discrimination, revoked hisacceptance of the Separation Agreement, and requested
additional time to consider it while he continued discussions with Ms. Hochberg-Smith about his
discrimination charge. PRI granted this extension in order to “alow Marion Hochberg-Smith to
review theissues.” Facsimileof 4/17/00 from Vanderhorst to Thakur. That sameday, at Plaintiff’s
request, PRI provided additiona information about the consulting arrangement described in the
Separation Agreement, setting forth the expected timecommitment, the project assignments, and the
PRI employees with whom Plaintiff would be working.

On June 28, PRI reissued the Separation Agreement, asking Plaintiff to respond
within fourteen days. On July 11, Plaintiff faxed a handwritten note to PRI (“I have mailed to you
attached copy rejecting the agreement & release’), and attaching a form letter where Plaintiff
checked abox next to thewords, “I am rejecting this Agreement and Release.” Plaintiff’ssignature
appears directly beneath this language.

OnJduly 18, Plaintiff’ sattorney wroteto PRI confirming that Plaintiff had rejected the
Separation Agreement (“ Asyou have been apprised by Mr. Thakur the Agreement and Release has
been rglected.”), but requesting information about the “independent consulting position” offeredin
the Separation Agreement. On August 2, PRI responded, writing, “With respect to a consulting
position, inlight of your client’ sunwarranted reservationsthat is probably not an optimal solution.”

Plaintiff contends that it is in this August 2 letter that PRI revoked the offer of a consulting
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arrangement, and thus retaliated against him in violation of the ADEA and PHRA.
Plaintiff’sargument is based on the erroneous premise that although he rejected the
Separation Agreement, PRI’ s offer of a consulting position somehow remained pending. Thereis
no support in the record for this premise.
The Separation Agreement is a seven page, single-spaced document in letter form,
and begins with the following statement:
Thiswill confirm your separation from [PRI] effective as of April 14, 2000. .
.. Thefollowing Agreement and Release describes your existing rights and
obligations relating to your departure from [PRI] and offers you certain
additional benefits.
Separation Agreement at 1 (emphasis added). Nineteen numbered paragraphsfollow. The*“certain
additional benefits’ appear in paragraph three, which offers “ Separation Payments’ above and
beyond that to which Plaintiff was already entitled, and paragraph six, which offers the consulting
arrangement. It provides:
In addition to the compensation stated i n paragraph three (3) of this Agreement
and Release, we are prepared to offer you a consulting agreement for afixed
amount of days per month at your current rate of pay, $38.85 per hour, to
conduct work on Topiramate®. If you elect to conduct such work, aconsulting
contract will be prepared.
Id. at 2, 16. Plaintiff arguesthat there isnothing in thislanguage or anywhere el sein the Separation
Agreement to suggest that arejection of the Separation Agreement would constitute a rejection of
the consulting offer.
On the other hand, the Court notes that there is nothing to suggest that the offer of a

consulting arrangement, which was buried among nineteen other paragraphs related to Plaintiff’s

separation, was somehow independent of the benefits offered in the Separation Agreement. Assuch,
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it is obvious to the Court, as it would be to any reasonable juror, that when Plaintiff rejected the
Separation Agreement, hergjecteditinitsentirety. It strainscredulity and common senseto suggest
that out of nineteen paragraphsin thislengthy document, Plaintiff wished to reject al of it save one
paragraph, and yet failed to so indicate when he did so. More importantly, there is nothing in the
record to support the notion that PRI believed that he had regj ected the Separation Agreement in part
only, and that it was aware that Plaintiff intended to pursue the consulting arrangement. No
reasonable jury could reach this conclusion.

In addition, Plaintiff’s suggestion that PRI revoked the offer of a consulting
arrangement only after learning that Plaintiff intended to pursue a discrimination claim does not
squarewith the chronology of events. Plaintiff first raised the specter of discrimination on April 14,
when he revoked his acceptance of the Separation Agreement. Y et, over the next three months PRI
granted his request for an extension of time, reissued the Separation Agreement, and awaited his
response, all while it was fully aware of Plaintiff’s charges of discrimination. Plaintiff
unambiguously rejected the offer, and he cannot now allege discrimination because PRI refused to
issue the offer athird time.

Accordingly, Plaintiff cannot meet his burden to show a prima facie case of
retaliation, and thussummary judgment infavor of PRI on Plaintiff’ sretaliation claimsiswarranted.

An appropriate Order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MADHAYV S. THAKUR,

Plaintiff

V. : CIVIL ACTION
: NO. 01-1242

THE RW.JOHNSON PHARMACEUTICAL
RESEARCH INSTITUTE,

Defendant

ORDER

AND NOW, this 25th day of June, 2003, upon consideration of Defendant The R.W.
Johnson Pharmaceutical Research Institute’s Motion for Summary Judgment [Doc. # 17],
Plaintiff’s Answer thereto [Doc. # 18], Defendant’ s Reply Brief [Doc. # 21], and for the reasons
set forth in the attached Memorandum Opinion, it is hereby ORDERED that Defendant’s
Motionis GRANTED. Summary Judgment is hereby ENTERED in favor of Defendant and

against Plaintiff, and the Complaint isDISMISSED WITH PREJUDICE.

Itisso ORDERED.

BY THE COURT:

CYNTHIA M. RUFE, J.



