IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

Bl ZZARE FOODS, INC. d/b/a : ClVIL ACTI ON
TROOPER FOODS, | NC., :

Pl ai ntiff,

V.

PREM UM FOCDS, | NC., HEZEKI AH
COOPER, JR , and BI BBY
FI NANCI AL SERVI CES, | NC., :
Def endant s. : No. 02-CV-9061

VEMORANDUM AND ORDER

J. M KELLY, J. MAY , 2003
Presently before the Court is a Mdtion to Dismss filed by
Def endant Bi bby Fi nancial Services, Inc. (“Bibby”) requesting
dismssal of the instant suit filed by Plaintiff Bizzare Foods,
Inc., d/b/a Trooper Foods, Inc. (“Bizzare”) pursuant to Federal
Rule of Civil Procedure 12(b)(2).! Bibby, a Florida corporation
wth its principal place of business in Florida, contends that
its contacts with this forumdo not satisfy either statutory or
constitutional requirenents necessary for this Court’s exercise
of personal jurisdiction. |In support of this assertion, Bibby
states that it maintains no offices or business locations in

Pennsyl vania; is not registered or licensed to conduct business

! Bibby's Motion is styled as a “Mdtion to Dismss
Conpl aint for Lack of Personal Jurisdiction or in Lieu Thereof to
Quash the Return of Service of Summons for Lack of Personal
Jurisdiction.” Since our determnation for both the notion to
dism ss and the notion to quash the return of service depends
upon whet her personal jurisdiction exists, we refer to both as
the “Motion to Dismss.”



i n Pennsyl vani a; controls no bank account or tel ephone listing in
Pennsyl vani a; owns no Pennsyl vania real property of any kind; and
pays no Pennsylvania tax. Bizzare contends that although Bi bby
does not maintain a general business presence in Pennsylvani a,
the “Master Purchase and Sal e Agreenent” (collectively, the
“Factoring Agreenent”) Bibby entered into with co-defendant
Prem um Foods, Inc. (“Prem um Foods”), a Pennsylvani a
corporation, denonstrates contacts sufficient to support personal
jurisdiction. Since the Factoring Agreenent directs Prem um
Food’ s custoners, nmany of whomreside in Pennsylvania, to send to
Bi bby future paynents allegedly owed to Bizzare, and grants Bi bby
the authority to collect, sue for or otherwi se enforce collection
of accounts fromthese custoners, Bizzare argues that personal
jurisdiction exists. For the follow ng reasons, Bibby's Mtion

to Dism ss i s DEN ED.

. BACKGROUND
The instant dispute arises froma verbal contractua
agreenent (the “Verbal Agreenent”) entered into in or about
February 2001 by Plaintiff Bizzare, a New York corporation having
its principal place of business in Corona, New York, and
Def endants Prem um Foods, a Pennsyl vania corporation having its
princi pal place of business in Philadel phia, Pennsylvania, and

Hezeki ah Cooper, Jr., a Prem um Foods officer residing and



wor ki ng i n Phil adel phi a, Pennsylvania.? The Verbal Agreenent
obligated Bizzare to supply Prem um Foods with products that
Prem um Foods would, in turn, sell to its custoners on behal f of
Bi zzare. Bizzare would bill and maintain accounts for Prem um
Food custoners that ordered Bizzare’'s product. These custoners
then submtted paynment directly to Bizzare within 30 days of
delivery by Prem um Foods.

In addition to selling Bizzare’s products, Prem um Foods
assisted in the collection of accounts receivable from custoners
purchasi ng Bi zzare’'s products and took neasures to ensure that
Bi zzare’s invoices were paid in a tinely manner. 1In the event
t hese invoices were not paid, Prem um Foods was responsible for
payi ng Bi zzare on any uncol |l ectible accounts. To conpensate
Prem um Foods for its services, Bizzare issued to it a weekly
draw of $1200. 00, which had increased to $1490.00 by the tinme the
parties termnated their relationship. Bizzare also reinbursed
Prem um Foods on a nonthly basis for certain office expenses
incurred, and awarded it an additional 2% sales comm ssion on the
Bi zzare goods sol d.

The parties performed under this Verbal Agreenment until
Prem um Foods, in or about July 2002, term nated the agreenent

wth Bizzare and notified its custonmers that it would no | onger

2 \When using the phrase “Prem um Foods” herein, we refer to
both Prem um Foods, Inc. and its officer Hezekiah Cooper, Jr.,
unl ess ot herw se not ed.



be affiliated with Bizzare. (Bizzare’'s Conpl. Exs. A & B.)
However, prior to termnating the Verbal Agreenent, Prem um Foods
entered into the Factoring Agreenent with Bi bby wherein Bi bby
woul d manage Prem um Food’ s accounts receivables. Specifically,
this Factoring Agreenent assigned Bi bby the “full power to

coll ect, sue for, conprom se, assign, in whole or in part, or in
any manner enforce collection” of Prem um Foods accounts from
many of its custonmers doi ng business in Pennsylvania. (Bibby’s
Mt. to Dismss Ex. 1.) Bizzare clainms that, after entering into
the Factoring Agreenent, Prem um Foods notified all of its
custoners to direct future paynents to Bi bby, thereby diverting
paynents still owed to Bizzare for its products. Despite making
verbal demands for these paynents, Bibby refused to provide

Bi zzare wth any funds received from Prem um Food s custoners.

On Decenber 12, 2002, Bizzare filed the instant suit to
recover the principal outstanding bal ance of $302, 040. 313
exclusive of interest, attorneys’ fees and costs still owed to
them by Prem um Foods and retained by Bibby. 1In its Conplaint,

Bi zzare avers, inter alia, that Bi bby was unjustly enriched by

retai ning paynents rightfully owed to Bizzare, engaged in a civil

3 Bizzare contends that Bi bby was assi gned accounts
receivable that rightfully belong to Bizzare totaling
$313, 950.46. However, since Bizzare has since received paynents
of $11,910.15 directly from Prem um Foods’ custoners, the
princi pal outstanding bal ance, m nus this anmount, totals
$302, 040. 31.



conspiracy with Prem um Foods to deprive Bizzare of the benefit
of those paynents, wongfully converted funds bel onging to

Bi zzare, and tortiously interfered with Bizzare's rights under
the Verbal Agreenent, resulting in both existing and prospective

economnm ¢ | oss.

1. STANDARD CF REVI EW

Federal Rule of G vil Procedure 12 provides that a party nmay
move to dismss for lack of jurisdiction over the person. Fed.
R Cv. P. 12(b)(2). In reviewing a Rule 12(b)(2) notion, the
court “nust accept all of the plaintiff’'s allegations as true and
construe disputed facts in favor of the plaintiff.” Pinker v.

Roche Holdings, Ltd., 292 F. 3d 361, 368 (3d Cr. 2002) (citation

omtted); Bucks County Playhouse v. Bradshaw, 577 F. Supp. 1203,

1206 (E.D. Pa. 1983). However, a plaintiff bears the burden of
maki ng a prinma facie show ng of jurisdiction by denonstrating
Wi th reasonable particularity that the defendant’s contacts
wthin the forumstate are sufficient to exercise personal

jurisdiction. Mellon Bank PSFS (East), N.A. v. Farino, 960 F.2d

1217, 1223 (3d Cr. 1992); Tine Share Vacation CQub v. Atlantic

Resorts, Ltd., 735 F.2d 61, 63 (3d Cr. 1984); Aircraft Guaranty

Corp. v. Strato-Lift, Inc., 974 F. Supp. 468, 471 (E. D. Pa.

1997); Romann v. Geissenberger Mnufacturing Corp., 865 F. Supp.

255, 259 (E.D. Pa. 1994). To neet this burden, a plaintiff



cannot sinply rest on the assertions set forth in the conpl aint,
but nust produce affidavits or other forns of conpetent evidence

to establish personal jurisdiction. North Penn Gas Co. V.

Corning Natural Gas Corp., 897 F.2d 687, 689 (3d Cir. 1990);

Stranahan Gear Co. v. NL Industries, Inc., 800 F.2d 53, 58 (3d

Gir. 1986).

[11. DI SCUSSI ON

Bi bby contends that, pursuant to Rule 12(b)(2), dism ssal
for lack of personal jurisdiction is warranted since it does not
conduct any business in this forumor otherw se maintain contacts
sufficient to satisfy either specific or general jurisdiction
requi renents. Bizzare counters that the Factoring Agreenent
bet ween Bi bby and Prem um Foods supports its position that
Bi bby’s contacts with this forumare both continuous and
systematic to warrant general personal jurisdiction. Even if
t hese contacts are not sufficient to support general
jurisdiction, Bizzare, neverthel ess, contends that haling Bi bby
into this forumwoul d be reasonabl e under specific personal
jurisdiction requirenents.

Federal Rule of G vil Procedure 4(e) authorizes personal
jurisdiction over non-resident defendants to the extent permtted
under the law of the state where the district court sits. Fed.

R Cv. P. 4(e). The Pennsylvania long-armstatute permts the



courts to exercise personal jurisdiction over non-residents “to
the fullest extent allowed under the Constitution of the United
States.” 42 Pa. Cons. Stat. 8 5322(b). Thus, a court’s exercise
of personal jurisdiction over non-resident defendants nust al so
satisfy the Due Process O ause of the Fourteenth Anendnent.

North Penn Gas, 897 F.2d at 689-90; Thypin Steel Co. V.

Strekal ovskiy, No. Cv. A 96-1799, 1997 U S. Dist. LEXIS 4454,

at *6 (E.D. Pa. Apr. 3, 1997). “Personal jurisdiction under the
Due Process C ause depends upon the ‘rel ationship anong the

defendant, the forum and the litigation,”” MO Indus. v. Kiekert

AG 155 F.3d 254, 259 (3d Cir. 1998) (quoting Shaffer v. Heitner

433 U. S. 186, 204 (1977)), and requires that the defendant
possess sufficient mninmmcontacts with the forumso as not to

offend “traditional notions of fair play and substanti al

justice.” International Shoe Co. v. Washington, 326 U.S. 310,
316 (1945).

A court may exercise personal jurisdiction over a non-
resident provided it has directed its activities towards the
residents of the forumstate or otherw se has “purposefully
avail[ed] itself of the privilege of conducting activities within

the forum State, thus invoking the benefits and protections of

its laws.” Hanson v. Denckla, 357 U S. 235, 253 (1958).
Personal jurisdiction can be established by either a defendant’s

general or claimspecific contacts with the forumstate. Rem ck



v. Manfredy, 238 F.3d 248, 255 (3d Cr. 2001); BP Chemicals Ltd.

v. Fornosa Chemical & Fibre Corp., 229 F.3d 254, 259 (3d Cir.

2000). “Ceneral jurisdiction” is not dependent upon whether the
plaintiff’s cause of action arises fromthe defendant’s forum
related activities, but is based upon the defendant’s continuous
and systematic contacts with the forumstate. Pinker, 292 F. 3d
at 368 n.1; Remck, 238 F.3d at 255. |In contrast, “specific
jurisdiction” exists when a defendant’s contacts with the forum
are related to the underlying cause of action such that the

def endant “shoul d reasonably antici pate being haled into court.”

Remi ck, 238 F.3d at 255 (quoting Wrld-Wde Vol kswagen Corp. V.

Wodson, 444 U.S. 286, 297 (1980)); IMO Industries, 155 F.3d at

260. Bi bby argues that under either general or specific
jurisdiction requirenents, its contacts with Pennsylvania are
insufficient to warrant this Court’s exercise of personal
jurisdiction. W discuss each basis for personal jurisdiction in

turn.

A.  General Jurisdiction

Bi zzare first argues that, under the Pennsylvania | ong-arm
statute and the Due Process C ause, Bibby’'s business dealings in
this forumw th Prem um Foods and its custoners are sufficient to
subject it to the jurisdiction of this Court. To support its

jurisdictional assertion, Bizzare contends that the Factoring



Agreenent that Bi bby entered into with Prem um Foods, a
Pennsyl vani a corporation, illustrates that its contacts with
Pennsyl vani a residents are both systematic and conti nuous.

The Pennsylvania | ong-arm statute specifies that general
personal jurisdiction is established over corporations if they
“carry on . . . a continuous and systematic part of its general
busi ness within Pennsylvania.” 42 Pa. Cons. Stat. 8§ 5301. Since
general jurisdiction is not dependant upon forumrel ated
activity, however, a plaintiff nust neet a higher threshold to
satisfy due process requirenments by denonstrating that these
contacts with the forumare sufficiently “extensive and

persuasive.” Reliance Steel Products Co. v. Watson, Ess,

Marshall & Enggas, 675 F.2d 587, 589 (3d Gr. 1982) (citation

omtted); Fields v. Ranada Inn, Inc., 816 F. Supp. 1033, 1036

(E.D. Pa. 1993). Since there is no established legal test to
determ ne whether a corporation’s activities are sufficiently
continuous and systematic to warrant the exercise of general
jurisdiction, a court instead engages in a factual analysis that
focuses on “the overall nature of the activity, rather than its
guantitative character.” Romann, 865 F. Supp. at 261.

Bi zzare clains that, pursuant to the Factoring Agreenent,
Bi bby’s contacts with this forumare systenmatic and conti nuous to
satisfy the significant showing required. By investing Bi bby

wth the “full power to collect, sue for, conpromse, assign, in



whol e or in part, or in any other manner enforce collection” of
anounts owed to Prem um Foods by its custoners, Bizzare argues
that this arrangenent involved significant contacts with

Pennsyl vani a. Moreover, Bibby could negotiate or settle anmounts
in dispute with these custoners or, in the event settl enent
cannot be reached, commence proceedi ngs agai nst Prem um Foods
custoners in Pennsylvania. Thus, Bizzare argues that, by
entering into this contract, Bibby created sufficient and
continuing contacts with this forumto support general
jurisdiction. Although Bizzare denonstrates that Bi bby entered
into this Factoring Agreenent, we are not presented with
sufficient evidence to characterize its contacts wth this forum
as “continuous and substantial” for the purpose of finding
general jurisdiction. Wile the Factoring Agreenent provides

t hat Bi bby nmay col |l ect funds, engage in negotiations, or sue
Prem um Foods custonmers who reside in Pennsylvania, we are not
presented with evidence denonstrating that Bi bby has, in fact,
performed any of these acts under this Agreenent continuously or
as apart of the general conduct of its business, as is required

for a showi ng of general jurisdiction. See Provident National

Bank v. California Federal Savings & Loan Assoc., 819 F.2d 434,

437 (3d Cir. 1987) (citation omtted). Absent the contract it
entered into with Prem um Foods, Bi bby does not have any

Pennsyl vani a enpl oyees, nmaintain an office in this forum or

10



ot herwi se conduct any busi ness within Pennsylvania. (Bibby' s
Mt. to Dismss, Atkins Aff. Y 4-5.) Thus, we cannot
confidently conclude that Bibby's contacts suffice to exercise
general jurisdiction.

However, since Bizzare contends that Bi bby tortiously
interfered with its contract with Prem um Foods by entering into
the Factoring Agreenent that permts Bibby to collect and retain
nmoney from Pennsyl vani a custoners, Bizzare’'s cl ai magai nst Bi bby
appears to relate to, or arise out of business transactions
occurring wwthin this forum Thus, our analysis next focuses on

whet her specific jurisdiction has been established.

B. Specific Jurisdiction
Pursuant to Pennsylvania’s |ong-armstatute, a court can
exercise specific jurisdiction over a non-resident defendant if a
plaintiff’s cause of action is related to, or arises out of the
defendant’s contacts with the forum Pennsylvania | aw specifies
that a court located in this state nay exerci se persona
jurisdiction as to a cause of action, or other matter arising
froma person
(1) Transacting any business in this Commonweal t h.

Wt hout excluding other acts which may constitute

transacting business in this Commonweal th, any of the

followi ng shall constitute transacting business for the

pur pose of this paragraph:

(1) The doing by any person in this

Comonweal th of a series of simlar acts for
t he purpose of thereby realizing pecuniary

11



benefit or otherw se acconplishing an object.
(1i) The doing of a single act in this
Comonweal th for the purpose of thereby
real i zi ng pecuniary benefit or otherw se
acconplishing an object with the intention of
initiating a series of such acts.

(2) Contracting to supply services or things in
t hi s Cormonweal t h.

(3) Causing harmor tortious injury by an act or
om ssion in this Comonweal t h.

(4) Causing harmor tortious injury in this
Commonweal th by an act or om ssion outside this
Conmonweal t h.

42 Pa. Cons. Stat. 8§ 5322. Since Bizzare avers that Bi bby, upon
entering into the Factoring Agreenment, tortiously interfered with
Bi zzare’s contract with Prem um Foods, specific jurisdiction is
arguably warranted pursuant to Sections 5322(2)-(4). However,
since the Pennsylvania |ong-armstatute al so requires that
jurisdiction nust satisfy due process, to establish specific
jurisdiction over non-resident defendants, a plaintiff nust
denonstrate that the defendant maintains m nimumcontacts with
the forum state and that subjecting the defendant to this Courts
jurisdiction based on these limted contacts conports with

“traditional notions of fair play and substantial justice.”

International Shoe, 326 U S. at 316 (quotation onmtted); see also

Burger King Corp. v. Rudzew cz, 471 U. S. 462, 474 (1985);

Hel i copt eros Nacionales de Colonbia, S.A. v. Hall, 466 U S. 408,

414 n.8 (1984). In assessing the sufficiency of a defendant’s
contacts with the forum the court exani nes whet her the def endant

engaged in sonme purposeful act directed at the forumby which it

12



availed itself to the benefits and protections of a forums |aws
and “shoul d reasonably anticipate being haled into court there.”

Wrl d-Wde Vol kswagen, 444 U.S. at 297; Hanson, 357 U S. at 253;

| MO I ndustries, 155 F.3d at 259. Provi ded t hese m ni mum cont acts

are established, the court next |ooks to whether the exercise of
personal jurisdiction over a non-resident defendant is both fair

and just. Pinker, 292 F.3d at 370; Mellon Bank, 960 F.2d at

1222. In making this assessnment, the court may exam ne “fairness
factors” such as: “the burden on the defendant, the forum State’s
interest in adjudicating the dispute, the plaintiff’s interest in
obt ai ni ng convenient and effective relief, the interstate
judicial systemis interest in obtaining the nost effective

resol ution of controversies, and the shared interests of the
several States in furthering fundanental substantive soci al

policies.” Pinker, 292 F.3d at 370 (quoting Burger King, 471

US at 477); Mllon Bank, 960 F.2d at 1222.

Bi bby argues that since its only contact wiwth this forumis
a Factoring Agreenent it entered into with Prem um Foods, a
Pennsyl vani a corporation, Bizzare has failed to satisfy its
burden of denonstrating sufficient contacts warranting specific
jurisdiction. Wile we agree that Bibby's contract with a
Pennsyl vani a cor poration does not, alone, “automatically
establish sufficient m ninmum contacts in the other party’ s hone

forum” we find that specific personal jurisdiction exists.

13



Burger King, 471 U S. at 478; Mllon Bank (East) PSFS, N. A V.

Di Veronica Bros., 983 F.2d 551, 557 (3d Gr. 1993). W consider

not only the existence of a contract, but also “prior
negoti ati ons and contenpl ated future consequences, along with the
terms of the contract and the parties’ actual course of dealing.”

Burger King, 471 U. S. at 479; see Ml lon Bank, 960 F.2d at 1223

(eval uating contenpl ated future consequences of dealings between

the parties); Arcraft Guaranty Corp., 974 F. Supp. at 473
(sane). The Factoring Agreenent expressly grants Bi bby the right
to sue, collect debts and engage in settlenments with Prem um
Foods custoners, many of whomare |ocated in Pennsylvania, and

di rects Pennsyl vania custoners to send future paynents for al
Prem um Foods goods to Bibby. By entering into an agreenent with
a Pennsyl vani a corporation that contenpl ates conti nui ng
activities geared towards residents of this forum we find that
Bi bby purposefully availed itself to the Iaws and protections of
Pennsyl vania. Thus, we agree that Bi bby engages in sufficient
“mni mum contacts” with this forumto warrant specific persona

jurisdiction.*

4 Bibby contends that this Court’s decision in Aquarium
Phar maceuticals, Inc. v. R chard Boyd Enterprises, Inc., No. Cv.
A. 91-5246, 1991 U S. Dist. LEXIS 18152 (E.D. Pa. Dec. 24, 1991),
in which we found specific jurisdiction did not exist, is
instructive in the instant case. Although this Court determ ned
that the plaintiff in that case failed to neet its burden, our
deci sion was based on the plaintiff’s conplete failure to present
any factual evidence except for a nere recital of “attenuated and
unsubstanti ated contacts” between the defendant and the forum

14



Moreover, we find that haling Bibby into a court in this
forum conports with “traditional notions of fair play and
substantial justice,” as required by the second prong of the

specific jurisdiction inquiry. International Shoe, 326 U S. at

320. In determ ning whether specific assertions of jurisdiction
are reasonabl e, we consider the “burden on the defendant, the
forum State’s interest in adjudicating the dispute, [and] the
plaintiff’s interest in obtaining convenient and effective

relief.” Burger King, 471 U S. at 477. Although Bibby is

| ocated in Florida, we find that, by entering into a contract
Wi th a Pennsyl vania corporation that creates continuing
rel ati onshi ps and obligations with Pennsylvania custoners, it had

“fair warning” that litigation resulting fromits contractua

state. 1d. at *9-11. Since, in the instant case, Bizzare
presents evidence denonstrating Bi bby’'s contacts with this forum
and does not nerely recount allegations set forth inits

Conpl aint, we do not find that Agquarium Pharnmaceuticals applies
to Bibby's claim

Bi bby also relies on Calgift v. Bank One of Eastern Onio,
N.A , 666 F. Supp. 709 (MD. Pa. 1986), in which the Court
refused to exercise general personal jurisdiction over a non-
resi dent defendant bank | ocated in Ohio that attenpted to collect
accounts receivable on behalf on a bankrupt OChio corporation.

The Court in Calgift determ ned that the plaintiff did not neet
its burden when it produced only a single letter witten by the
def endant bank to a custoner residing in the Mddle District of
Pennsyl vania. Although factually simlar to the instant case,

Bi zzare presents nore than a single letter to illustrate Bibby’s
contacts with this forum Rather, Bizzare produces the contract
bet ween Bi bby and Prem um Foods that authorizes Bi bby to coll ect
funds, negotiate, and sue Prem um Foods custoners, many of whom
are located in Pennsylvania. Thus, we find that Bizzare provides
sufficient evidence of Bibby' s contacts with this forum

15



obligations could occur in this forum |d. at 472. The United
States Suprene Court has opined that, when non-resident
cor porations:
reach out beyond one state and create conti nuing
rel ati onships and obligations with citizens of another
state . . . [and] purposely derive benefit fromtheir
interstate activities, it may well be unfair to all ow
themto escape having to account in other States for
consequences that arise proximately from such
activities; the Due Process Cl ause may not readily be
wielded as a territorial shield to avoid interstate
obligations that have been voluntarily assuned.
Id. at 473-74. Since Bibby, by entering into the Factoring
Agreenent, incurred continuing obligations with residents of the
forum we do not find it unreasonable to require Bibby to submt
to the burdens of litigation in this forum Accordingly, we find

that specific personal jurisdiction exists, and DENY Bi bby’s

Motion to Disniss.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

Bl ZZARE FOODS, INC. d/b/a : ClVIL ACTI ON
TROOPER FOODS, | NC., :

Pl ai ntiff,

V.

PREM UM FOODS, | NC., HEZEKI AH
COOPER, JR , and BI BBY
FI NANCI AL SERVI CES, | NC.,

Def endant s. : No. 02- CV-9061

ORDER

AND NOW this day of May 2003, in consideration of
the styled Motion to Dismss, or, in Lieu Thereof to Quash the
Return of Service of Summons for Lack of Personal Jurisdiction
filed by Defendant Bi bby Fi nancial Services, Inc. (“Bibby”) (Doc.
No. 13), the Response of Plaintiff Bizzare Foods, Inc. d/b/a
Trooper Foods, Inc. (Doc. No. 19) and Bibby's reply thereto (Doc.

No. 22) it is ORDERED that Bibby's Mtion is DEN ED.

BY THE COURT:
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JAMES MG RR KELLY, J.



