IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HARRI S : ClVIL ACTI ON
Pl aintiff
V.

SETH GRANT & PUBLI C DEFENDER

OF MONTGOVERY CO. NO 03-1676
Def endant s
Newconer, S.J. Apri | , 2003

OP1 NI ON

Presently before the Court is Defendants’ Mdtion to
Dismss Plaintiff’s Anended Conplaint and the Plaintiff’s
response. For the reasons set forth in the follow ng,

Def endants’ Motion is granted, in part, and denied, in part.

BACKGROUND

Plaintiff brought suit against Defendants Seth G ant
and the Public Defender of Montgonmery Country, in the Court of
Common Pl eas, Phil adel phia County, Pennsylvania, for alleged
i nadequate representation while detained and awaiting trial for
crim nal charges pending against him The Defendants renoved the
matter to this Court and subsequently filed a notion to dism ss
pursuant to Fed. R Cv.P. 12(b)(6). The Plaintiff answered that
nmotion by anmending its claimand adding a claimfor “negligence,

m sf easance.” This Court deni ed Defendant’s Mtion as nmoot and
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turned its attention to the instant Mdtion which was filed
shortly after the Plaintiff filed his Amended Conplaint. The
Court should note that the substance of Plaintiff’s counsel’s
response to the Defendants’ Mdtion can be sumred up in two
sentences taken fromthe Plaintiff’s Answer. They are as
follows, “[h]aving reviewed the case |law cited by the Defendants,
Plaintiff’s counsel agrees that Plaintiff has not stated a
Federal cause of action. However, there is nothing to indicate
that the Defendants nmay not be sued under state |aw for negligent
representation of the Plaintiff.” Plaintiff’s counsel goes on to

encourage this Court to remand the matter to the state court.

DI SCUSSI ON
l. Cvil R ghts CaimAgainst Seth G ant
In the first Count of his Anended Conplaint, Plaintiff
elicits a civil rights claimagainst his Mntgonery County
Def ender, Seth Gant. The Plaintiff and Defendants are in
agreenent that the claimoutlined in Count |I fails. This is the
case because public defenders are not considered state actors in

their representation of clients. Polk County v. Dodson, 454 U. S

312, 325 (1981). Accordingly, Count | nust be di sm ssed.

Il. CGvil R ghts daimAgainst Public Defender of Mntgonery Co.

The second count contained in Plaintiff’'s Amended



Conpl aint all eges that the Public Defender of Montgonery County
violated the Plaintiff’s civil rights by, anong other things,

“devel op[ing], maintain[ing] and permtt[ing] to exist policies
or custons which resulted in the deprivation of the Plaintiff’s

constitutional rights.... Such a claimdiffers significantly
fromthat alleged in Plaintiff’s Count I. Wile the Suprene
Court has found that |awers hired to represent the interests of
a defendant are not functioning as a state actor, it has never
held that city or county departnent heads of public defender’s
offices are to be treated in the sanme manner. |In fact, the Ninth

Crcuit recently found that departnent heads are state actors

when acting in such a capacity. Mranda v. Cark County, Nevada,

319 F.3d 465, 469 (9" Cir. 2003). The Mranda Court reasoned
that a claimagainst a departnent head differs froma claim

agai nst an individual public defender representing a defendant
because the departnent head “[is] not acting under any of the
ethical standards of the |awer-client relationship.” 1d. The
“nature and function of [the departnent head s] function [is]
admnistrative.” 1d. |In this admnistrative capacity the
departnent head is concerned with, anong other things, departnent
policies and allocation of resources. Thus, unlike the

i ndi vi dual defender who acts at the behest of his client (the
defendant), the departnent head is an actor of the state, taking

his or her direction fromforces higher up in the governnental



structure.

Despite Plaintiff’s counsel’s and Defendants’ clains to
the contrary, for the reasons set forth above, Plaintiff’s clains
set forth a valid federal claim Furthernore, the Defendants’
assertions that dism ssal is proper because the Plaintiff has
failed to outline specific custons and policies giving rise to
the alleged civil rights violations is without nerit. In
addi tion, the Defendants’ contention that the Plaintiff has
merely brought forth allegations concerning the conduct of the
public defender in representing the plaintiff in the crimnal
proceeding is incorrect. For these reasons, as well as those
outlined above, Defendant’s Mdtion to Dismss Plaintiff’s Count

Il is denied.

[11. Motion for a More Definite Statenent

Def endant’ s Motion for a More Definite Statenent as it
pertains to Plaintiff’s surviving clains is granted. Cearly,
Plaintiff needs to take sone steps to clarify his Anended
Conplaint. To nerely allege that the Defendants have conmtted a
“violation of 42 U S.C.A[sic]” is unacceptable. Plaintiff
shoul d have enough know edge at this point in the proceedings to
i ndi cate which sections of the act are inplicated here.
Furthernmore, while this Court acknow edges that it is early in

the proceedings, the Plaintiff is encouraged to anend his Anended



Conplaint at the earliest possible tine to delineate which
policies, procedures, custons, etc. Plaintiff refers to in his
Amended Conplaint. Finally, plaintiff is directed to clarify the
pl eadings with regard to Counts IIl and IV. It is unclear to
this Court as to whether Plaintiff has properly plead the

requi site elenents of negligence.

IV. Plaintiff’s Request for Remand

Plaintiff’s suggestion that this natter be renmanded to
the Court of Common Pleas in Phil adel phia County is w thout
merit. Because Plaintiff has a valid pending federal claim
(Count I1) this court retains jurisdiction over both federal and
state clains associated with this matter through suppl enental

jurisdiction. 28 U S.C. § 1367.

AN APPROPRI ATE ORDER SHALL FOLLOW

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HARRI S : ClVIL ACTI ON
Pl aintiff
V.

SETH GRANT & PUBLI C DEFENDER
OF MONTGOMERY CO, : NO. 03-1676

Def endant s

ORDER
AND NOW this day of April, 2003, upon consideration
of Defendants’ Mdtion to Dismss Plaintiff’s Arended Conpl ai nt
(Docunent 9) and Plaintiff’s response, it is hereby ORDERED t hat
said Motion is GRANTED, in part, and DENIED, in part as expl ai ned

i n the acconpanyi ng Opi ni on.

AND I'T | S SO ORDERED.

Cl arence C. Newconer, S.J.



